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SPECIFIC REGIMES 

 

SOIL 

 

The Barbuda Council (Plaintiff) v. 

The Attorney General, Antigua 

Aggregates Ltd, Sandco Ltd. 

(Defendants) (Antigua and 

Barbuda), Judgment of 10 

September 1993 * 

 

Custodial 

sentences for 

fraudulent breach 

of an interim 

injunction 

prohibiting sand 

mining 

 

The plaintiff filed a motion for commitment of three persons to prison following an 

alleged breach of an interim injunction that prohibited a mining company, SANDCO, 

from mining sand in a designated area. 

 

There was an arrangement by which the Ministry of Agriculture would mine the sand 

in the area and sell it on the spot to SANDCO, which was forbidden by order from 

mining it. The court held that this arrangement was an attempt to get around the order 

of the court and do the very same thing which the court order forbid the defendants 

from doing. 

 

The Minister of Agriculture who took the matter to the Cabinet was prepared to defy 

the court order to assist the third defendant in mining the sand. The court was of the 

view that the defendants had taken the decision that because of the big profits which 

they made from sand mining operations to go ahead with the mining despite the Court 

order. Even if the Court were to find them guilty of contempt, they would be able to 

pay any fine and still end up with a huge profit. In the circumstance therefore a fine 

could not be regarded as any punishment to the contemnors. 

 

The court decided that custodial sentences were appropriate, and the defendants were 

sentenced to prison each for one month. 

 

Certain Phosphate Lands in Nauru 

(Nauru vs. Australia), ICJ, Order of 

13 September 1993 

 

Contamination of 

land by an earlier 

colonizer making 

Nauru initiated proceedings against Australia in 1989 for a series of claims related to 

Australia’s role in phosphate mining on the island prior to Nauru’s independence. 

Nauru argued that, alongside the other trustees over Nauru land at the time, Australia 

had violated several of its international legal obligations, including the Mandate and 
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land allegedly 

uninhabitable 

Trusteeship Agreement for Nauru, the principle of self-determination pursuant to 

Article 76 of the UN Charter, general principles of environmental law and principles 

of equity and fairness. 

 

Nauru claimed compensation based on two interrelated facts: firstly, Australia had 

mined out the most valuable economic resource of Nauru, phosphate, and secondly, 

Australia had failed to compensate the Nauruans both in the initial sale price and by 

failing to rehabilitate the depleted territory. Nauru heavily relied on the island’s 

physical layout, which had been transformed into a forest of limestone pinnacles 

between five and fifteen meters in height. The disfiguration of the island could not be 

denied, and the land was recognised as being useless for habitation, agriculture, or 

any other purpose unless and until rehabilitation was carried out. Australia had also 

earlier submitted in a report to the Trusteeship Council that the environmental damage 

would be significant in the future: “[t]he phosphate deposits will be exhausted in an 

estimated period of seventy years, at the end of which time all but the coastal strip of 

Nauru will be worthless. The Australian Government is alive to the possibilities that 

the island may not then provide a satisfactory home for the indigenous population, 

and that it may be necessary to give the Natives and opportunity to transfer to some 

other island.” 

 

The parties settled in 1993 for $107 million to be paid out to Nauru over twenty years 

as compensation for environmental damage. In return, Nauru waived the right to 

make any further claim to issues arising from either the past administration of the 

island or phosphate mining itself. In effect, the settlement satisfied Nauru’s main 

claim for compensation of the costs associated with rehabilitating the lands mined out 

prior to independence. 

 

Bilcon of Delaware et al v. 

Government of Canada, PCA, 

Award of 17 March 2015 

Investor claiming 

unfavourable 

treatment as 

The investors initiated proceedings against Canada for $300 million over the 

Canadian government’s environmental assessment of the investors’ proposed quarry 

and marine terminal project.  The investors alleged that this breached the minimum 
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 result of its 

proposed project 

being rejected for 

non-conformity 

with environment 

standard of treatment and national treatment provisions under the investment chapter 

of the North-American Free Trade Agreement (NAFTA).  

 

In April 2002, a permit was issued to build and operate a quarry in the Canadian 

province of Nova Scotia. In 2004, through a Canadian subsidiary, the claimant 

company (Bilcon) acquired the quarry and a marine terminal at Whites Point (the 

Project). Canada and Nova Scotia established a Joint Review Panel (JRP) to conduct 

an environmental assessment (EA) of the Project. The joint panel had found the 

proposal would create harm that was simply beyond mitigation, and it should 

therefore be rejected. Bilcon initiated arbitration in June 2008, alleging defects in the 

JRP process and report and in Canada’s subsequent rejection of the project. 

 

The investors claimed other issues with the JRP assessment, but the majority 

determined that these factors did not rise to the level of international liability. The 

majority also decided it was unnecessary to determine if Canada breached the most-

favoured-nation (MFN) provision since it would not affect the measure of damages. 

 

The majority also took pains to stress that its finding in favour of the investors was 

not an assessment of substantive Canadian environmental law, but that its decision 

was based on the specific facts of the investors’ claims and the JRP report’s non-

compliance with existing Canadian environmental law. 

 

WASTE MANAGEMENT AND TOXIC SUBSTANCES 

 

Ryan v Bhardwaj, Samoa Supreme 

Court, 13 December 1999 * 

 

Liability for local 

marine pollution 

The case was initiated after a vessel spilled around 86.65 tons of Dual Purpose 

Kerosene into the Apia Harbor. The Samoa Ports Authority and other port authorities 

were immediately informed of the spillage and the spillage was stopped. 
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The Court considered that an oil spill of this kind could have enormous implications 

for the port, associated waterways and for the environment as a whole. The Court also 

observed that the different authorities and the Government departments had had to 

assume large expenses as a result of the oil spills, including for investigation, clean-

up, administration and field inspections. 

 

The defendants (the Master and the Owner of the vessel) were charged with the 

offence of throwing, discharging and depositing into the waters of Apia Harbor a 

harmful substance, i.e. marine pollution. Strict responsibility is applied for this kind 

of offences (no mens rea is necessary). 

 

The Court concluded that the defendants were guilty and had liability for the expenses 

connected to removing, cleaning up or dispersing the harmful substance. The other 

expenses were not covered by the liability. 

 

Metalclad Corporation v. Mexico, 

ICSID, Award of 30 August 2000 

 

Breach of fair and 

equitable 

treatment over 

State denying 

investor the right 

to operate its 

landfill 

The dispute arose from the construction of a landfill in Guadalcazar in the central 

Mexican state of San Luis Potosi, designed for the confinement of hazardous waste 

from the area. Demonstrations took place at the inauguration of the landfill which 

kept it from opening. 

 

In November 1995, Metalclad concluded an agreement with federal environmental 

agencies setting forth the conditions under which the landfill would operate. In 

December 1995, however, the local municipality issued a denial of a construction 

permit for the landfill which had been requested thirteen months earlier. The 

municipality then challenged the agreement Metalclad had concluded with federal 

agencies and obtained a judicial injunction which prevented the operation of the 

landfill through May 1999. 

 

The Tribunal rendered an award in Metalclad’s favour and found Metalclad was not 

offered fair and equitable treatment.  The Tribunal further held that, although not 
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necessary for its finding of an expropriation, an Ecological Decree issued by the state 

Governor in September 1997 also had the effect of preventing the landfill's operation, 

and was thus also a measure tantamount to expropriation. 

 

Pfizer Animal Health SA v. Council 

of the European Union, CJEU, 

Judgment of 11 September 2002 

 

Ban of certain 

antibiotics 

The Claimant was the sole producer of a specific human therapeutic antibiotic, which 

was regularly administered to livestock to promote growth by enhancing the function 

of the animals’ intestines and reducing digestive problems.  

 

In 1998 Denmark prohibited this antibiotic in its territory and submitted a report to 

the Commission and to the other Member States in accordance with the procedure 

laid down in Directive 70/524 to establish that its use as an additive to animal feed, 

although authorized under that Directive, constituted a danger to animal or human 

health. The Council then adopted Regulation 2821/98 which removed the antibiotic 

from the list of authorized additives. The Claimant brought an action to annul 

Regulation 2821/98. 

 

 

The Court considered that the precautionary principle no longer allowed for the use 

of a specific type of antibiotic in animal feed in order to protect human health, and 

that the Council had not exceeded its discretionary powers in this view.  

 

Técnicas Mediaambientales 

Tecmed, S.A. v. Mexico, ICSID, 

Award of 29 May 2003 

 

Arbitration 

regarding 

expropriation 

over a landfill and 

denial of licence 

to operate said 

landfill 

A suit was filed against Mexico by Claimant, a Spanish company, on the premise that 

its investment in in its subsidiary was expropriated by the Mexican government 

through its refusal to renew the subsidiary’s annual license to run a hazardous 

industrial waste landfill. 

 

The Tribunal found that where a non-national denial is based on political 

considerations that do not constitute a social emergency, then the denial by a state of 

a permit to a non-national to operate property for its intended use is an expropriation 
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of property. Looking at the event surrounding the case, the factors which propelled 

the relevant legislative amendments were political and not environmental, and the 

community’s desires were not so great as to lead to social crisis or public unrest, so 

that the public interest did not outweigh the Claimant’s loss of value, and therefore, 

the Resolution was not proportionate to the deprivation of rights sustained by the 

Claimant. Accordingly, there was expropriation. 

 

Island Fertilisers Ltd v Mauritius 

Chemical and Fertilizer Industry 

Ltd, Mauritius Supreme Court, 

Judgment of 31 December 2005 * 

 

Whether 

ammonium 

nitrate-based 

fertilizers, as a 

classified 

dangerous 

chemical, should 

be submitted to 

EIA requirement 

being imported 

into Mauritius  

 

The applicant sought an interlocutory order in the form of an injunction prohibiting 

the respondent (one of its competitors) from unloading from a ship and further 

importing ammonium nitrate-based fertilizers into Mauritius. The applicant argued 

that an EIA license was necessary for the unloading, storing and handling of such 

fertilizers in Mauritius, which the respondent did not have.  

 

The Court found that it had no jurisdiction to prevent the importation of these 

fertilizers as this fell under the Dangerous Chemicals Control Board.  

 

The Court however found that ammonium nitrate was classified as a dangerous 

chemical and discussed the possible EIA requirement. The Court considered that the 

EIA Act had to be interpreted restrictively, in favor of the undertaking. As there is 

was clear requirement in the case of import and unloading of chemicals, the Court 

concluded that no such obligation existed. 

 

Recours formé contre une décision 

du ministre de l’Environnement, 

Tribunal Administratif du Grand-

Duché du Luxembourg, Judgment 

of 25 January 2010 * 

 

Whether the 

polluter pays 

principle applies 

to the assessment, 

and not just to the 

cleansing of 

pollution 

The ministry of Environment issued an order commanding the plaintiff, owner of land 

lots which underground was polluted, to establish an analytical programme in order 

to assess the extent of the pollution of both the ground and the groundwater. 

 

The plaintiff challenged the order in front of the administrative tribunal on the ground 

that ownership of a land entailed no direct responsibility for its pollution. He pointed 

out that the land lots had been rented to several industries in the past and that the 



AUTHORITY ISSUE ABSTRACT 

 pollution may well have resulted from some of their activities. The plaintiff also 

raised the polluter pays principle to explain that because he was not the person 

responsible for the pollution, he was not supposed to pay for the cost of its 

assessment. 

 

The Tribunal dismissed the appeal filed against the order. The administrative judges 

pointed out that the plaintiff had to be considered as the “possessor” of the pollution, 

and thus, by virtue of statutory provisions, had to pay for the aforementioned 

assessment. Similarly, the court held that the polluter pays principle could not be 

invoked the plaintiff in this context because the polluter pays principle only applies 

to the cleansing of the pollution and not its assessment. 

 

Erika Case, Cour de Cassation 

(France), Judgment of 25 

September 2012 

 

Recognition of 

“environmental 

harm” as a sui 

generis form of 

harm for which 

damages may be 

claimed 

 

In December 1999, the oil tanker Erika was wrecked in French EEZ, off the cost of 

Brittany. The coast suffered massive pollution. A great number of public entities, 

associations and individuals filed criminal complaints against the charterer (among 

others). 

 

The Court of Appeal recognized the existence of “environmental harm”, a sui 

generis form of harm for which damages may be claimed (on top of the main 

categories of recognized harm: material, corporal and moral harm). 

 

The Cour de Cassation upheld the Court of Appeal’s judgment on that point, 

recognizing the existence of “environmental harm” as a “damage to the 

environment, with no impact on any particular human interest but affecting a 

legitimate collective interest.” 

 

In 2016, a law was enacted that recongnizes “environemntal harm” and defines it as 

a “substantial damage to the elements or the functioning of ecosystems or to the 

collective benefits derived by man from the environment.” 
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Minamata Convention on Mercury 

of 10 October 2013 

 

Treaty on the ban 

of mercury-

containing 

products 

 

Agreement to prohibit production, import and export of a range of mercury-

containing products by 2020. 

INLAND WATERS 

 

 

Case relating to the Territorial 

Jurisdiction of the International 

Commission of the River Oder 

(United Kingdom, Czechoslovakia, 

Denmark, France, Germany, 

Sweden v. Poland), PCIJ, Judgment 

of 10 September 1929 

 

Jurisdiction of an 

international 

commission over 

the portion of 

international 

tributaries located 

on Polish territory 

The 1919 peace treaty of Versailles established an international commission to 

rework navigation regulations related to European “river systems which naturally 

provide more than one State with access to the sea, with or without transshipment 

from one vessel to another; together with lateral canals and channels constructed 

either to duplicate or to improve naturally navigable sections of the specified river 

systems, or to connect two naturally navigable sections of the same river”, including 

the Oder river and its tributaries.  

 

Poland disagreed with the commission's assertion of jurisdiction over the portions of 

two tributaries located on Polish territory. Delegates from all other countries involved 

considered that if the principle of the internationalization of tributaries was to be 

adopted, it must be integrally maintained and the navigable portions of tributaries 

situated in Polish territory should not be excluded from the international river system. 

 

The Court found that the internationalization of a waterway traversing or separating 

different States extended to the whole navigable river and did not stop short at the 

last political frontier. Jurisdiction of the commission over the Polish part of the 

tributaries could thus be affirmed. 

 

The Oscar Chinn Case, PCIJ, 

Judgement of 12 December 1934 

Alleged 

discriminatory 

The Belgian State ordered state-owned companies in Belgian Congo to lower their 

prices for carriage on the Congo river, subject to indemnification. Private companies 
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 restrictions of 

commerce on the 

Congo River  

involved in the river carriage business, whether Belgian or foreign, were not 

reimbursed until several years later. In the meantime, a British entrepreneur 

established in Belgian Congo was affected by these measures and asked for 

diplomatic protection from the United Kingdom. 

 

The 1919 Saint-Germain-en-Laye Convention, on which the United Kingdom relied, 

provided that navigation on the Congo river was to be “entirely free for merchant 

vessels and for the transport of goods and passengers” and that the parties to the 

convention were obliged to maintain between their respective nationals “a complete 

commercial equality.” 

 

The Court considered Belgium had neither prohibited free trade, nor restricted it too 

unequally between different competitors (including foreign one), and concluded that 

Belgium had not breached the Saint-Germain-en-Laye Convention. 

 

Lac Lanoux Arbitration (France v. 

Spain), Tribunal constituted under 

the 1956 Compromis, Award of 19 

November 1956 

 

Diversion of river 

waters 

The French Government proposed to carry out certain works for the utilization of the 

waters of Lake Lanoux in the Pyrenees. Waters would be diverted from the stream 

feeding a river on the Spanish side of the border. The French Government regarded 

itself as bound only to return a quantity of water corresponding to the actual needs of 

the Spanish users, and not the overall flow of diverted waters. The Spanish 

Government opposed the project, and argued that the Treaty of Bayonne of 1866 

between France and Spain as well as its Additional Act required the consent of both 

States for any such project. 

 

The Tribunal considered that in determining the manner in which the scheme had 

taken into consideration the interests involved, the way in which negotiations had 

developed, the total number of the interests which had been presented, the price which 

each Party had been ready to pay to have those interests safeguarded, were all 

essential factors in establishing, with regard to the obligations set out in Article 11 of 

the Additional Act, the merits of that scheme.  
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The Tribunal concluded that the French scheme complied with the obligations of 

Article 11 of the Additional Act. The Tribunal decided that in carrying out, without 

prior agreement between the two Governments, works for the utilization of the waters 

of Lake Lanoux in the conditions mentioned in the Scheme for the Utilization of the 

Waters of Lake Lanoux, the French Government had not breached the relevant treaty 

provisions. 

 

Gut Dam Case (USA v. Canada), 

Lake Ontario Claims Tribunal, 

Decision of 15 January 1968 

 

Damages caused 

by flooding 

In 1951-1952 the level of Lake Ontario and the St. Lawrence River reached 

unprecedented heights, which caused flooding and erosion damage to the North and 

South shores of Lake Ontario. Affected U.S. citizens alleged that this was due the Gut 

Dam, built by Canada with the consent of the USA, and that Canada should 

compensate them for the harm suffered. 

 

Canada argued that its liability extended only to the inhabitants of Galops Island, i.e. 

the island on the United States side of the river which the dam abutted. The United 

States argued that under the 1903 agreement, Canada was required to compensate any 

citizen of the United States whose property was damaged. 

 

The Tribunal sided with the US position. 

 

Pulp Mills on the River Uruguay 

(Argentina v. Uruguay), ICJ, 

Judgment of 20 April 2010 

 

Obligation to 

consult 

neighboring 

country and 

transboundary 

pollution 

Argentina charged Uruguay with having unilaterally authorized the construction of 

two pulp mills on the River Uruguay without complying with the obligatory prior 

notification and consultation procedures under the 1975 Statute. Argentina claimed 

that those mills posed a threat to the river and its environment and had impaired the 

quality of the river’s waters and caused significant damage to Argentina. 

 

The Court considered that, by not informing joint Administrative Commission of the 

River Uruguay of the planned works before the issuing of the initial environmental 
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authorizations for each of the mills and for the port terminal adjacent to the Orion 

(Botnia) mill, Uruguay had violated the 1975 Statute. 

 

As to whether Uruguay had not breached substantive obligations under the Statute, 

the Court considered that there was “no conclusive evidence in the record to show 

that Uruguay has not acted with the requisite degree of due diligence or that the 

discharges of effluent [...] have had deleterious effects or caused harm to living 

resources or to the quality of the water or the ecological balance of the river since it 

started its operations in November 2007.” The Court concluded that Uruguay had not 

breached its substantive obligations under the 1975 Statute. 

 

European Commission v. Republic 

of Malta, Judgment of 22 December 

2010 * 

 

Obligation to set 

up monitoring 

programs on the 

status of inland 

surface water and 

to submit 

summary reports 

 

The Commission alleged that Malta should have established monitoring programs on 

the status of inland surface water and submitted summary reports thereon, thu failing 

to fulfill obligations under the Directive 2000/60/EC establishing a framework for 

Community action in the field of water policy and the status of inland surface water. 

 

The Court sided with the Commission. 

Indus Waters Kishenganga 

Arbitration (Pakistan v. India), 

PCA, Final Award of 20 December 

2013 

 

Obligation for the 

upstream State to 

maintain a 

minimum flow of 

water on an 

international river 

India initiated the construction of a Hydro-Electric Project designed to divert waters 

from a dam site on the Kishenganga/Neelum River in the Jammug and Kashmir 

region to another river of the Indus system. 

 

Pakistan requested the Court to determine whether this diversion breached India’s 

obligations under the 1960 Indus Waters Treaty, as well as whether India was 

permitted to deplete or bring the reservoir level below dead storage level by using 

certain sediment control techniques in any circumstances except in the case of an 

unforeseen emergency.  
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In 2013, the Court issued a partial award in which it held that India was under an 

obligation to construct and operate the project in such a way as to maintain a 

minimum flow of water in the Kishenganga/Neelum River, at a rate to be determined 

in a subsequent Final Award.  

 

In the final, the Court considered that in deciding the rate of the minimum flow, it 

had to “mitigate adverse effects to Pakistan’s agricultural and hydro-electric uses 

throughout the operation of the [Project], while preserving India’s right to operate [it] 

and maintaining the priority it acquired from having crystallized prior to the 

[Project]”, and to give due regard to “the customary international law requirements 

of avoiding or mitigating trans-boundary harm and of reconciling economic 

development with the protection of the environment.” In justifying the less than ideal, 

from an environmental perspective, minimum flow of 9 cumecs, the Court considered 

that its authority “extend[ed] only to mitigating significant harm”, and that it “…[did] 

not consider it appropriate, and certainly not ‘necessary,’ for it to adopt a 

precautionary approach and assume the role of policymaker in determining the 

balance between acceptable environmental change and other priorities, or to permit 

environmental considerations to override the balance of other rights and obligations 

expressly identified in the Treaty.” 

 

Agreement on Declaration of 

Principles between the Arab 

Republic of Egypt, the Federal 

Democratic Republic of Ethiopia 

and the Republic of Sudan on the 

Grand Ethiopian Renaissance Dam 

Project (GERDP) of 23 March 2015 

 

Inter-State 

management if 

the Eastern Nile 

Waters 

The Declaration of Principles agreement outlines 10 principles determining the 

managerial approach that Sudan, Ethiopia and Egypt should adopt for the Eastern 

Nile waters: common understanding, good faith, development, not causing significant 

damage, fair and appropriate use of water, trust building, exchange of information 

and data, dam security, sovereignty, unity and territorial integrity of the state, and 

peaceful settlement of disputes. 
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Te Awa Tupua (Whanganui River 

Claims Settlement) Act New 

Zealand), Assent Given on 20 

March 2017 * 

 

A river was 

conferred legal 

personality 

The general purposes of this Act were to record the acknowledgements and apology 

given by the Crown to Whanganui Iwi in Ruruku Whakatupua—Te Mana o Te Iwi o 

Whanganui, to give effect to the provisions of the deed of settlement that establish Te 

Pā Auroa nā Te Awa Tupua (new legal framework for the Whanganui River), and to 

give effect to the provisions of the deed settling the historical claims of Whanganui 

Iwi. 

 

Mohd Salim v. State of Uttarakhand 

& others, Uttarakhand High Court 

(India), Judgment of 20 March 2017 

*  

 

Two rivers were 

recognized as 

being endowed 

with legal 

personality 

 

The petitioner challenged the failure of the Governments of Uttar Pradesh and 

Uttarakhand in constituting the Ganga Management Board as stated in the Section 80 

of the Uttar Pradesh Reorganisation Act, 2000.  

 

The Court considered that “th[e] situation require[d] extraordinary measures to be 

taken to preserve and conserve Rivers Ganga and Yamuna”, which, the Court 

considered, were both threatened in their very existence, and observed that Ganga 

and Yamuna have a particular significance for Hindus. The Court then cited cases 

stating that Hindu divinities had already been held to be legal persons. The Court 

added that the constitution of Ganga Management Board was necessary for the 

purpose of irrigation, rural and urban water supply, hydro power generation, 

navigation, industries.  

 

The Court concluded that the status of legal persons had to be conferred to these 

rivers. It further designated the Director NAMAMI Gange, the Chief Secretary of the 

State of Uttarakhand and the Advocate General of the State of Uttarakhand as persons 

designated to preserve their rights and interests. 

 

MARINE FISHERIES 

 

Pacific Fur Seal Arbitration/ 

Bering Sea Arbitration (United 

Arbitration over 

right of State to 

This case concerned a fishery dispute which arose out of the U.S. Coast Guard 

capturing several British Columbian sealer vessels. The vessels had begun 
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States of America v. United 

Kingdom), Tribunal constituted 

under the 1892 Washington Treaty, 

Award of 15 August 1893 

 

enforce its control 

over animals 

beyond its 

jurisdictional 

territory 

intercepting passing seals in the open ocean (three miles from any shore) and shooting 

them in the water, in order to circumvent U.S. regulations over seal hunting. The 

killing was indiscriminate to gender and often saw female seals killed, which raised 

fears of the real possibility of the destruction of the seal fisheries became apparent, 

together with industries valuable to both the United States and Great Britain.  

 

The arbitration concerned the right of States to adopt regulations to conserve fur seals 

in areas beyond national jurisdiction. The British demanded repatriations for the 

expropriation of their vessels while the U.S. argued it was within its rights to prescribe 

and enforce sealing restrictions for the whole of the Bearing Sea on the fact that the 

earlier owner of the land (Russia) had done so without challenge from other States 

(notably Britian). The U.S. also argued that it had a right to protect seals in the name 

of an alleged trust conferred by mankind. 

 

The Tribunal found that the U.S. had no “right of protection of property in the fur 

seals frequenting the islands of the U.S. in the Bering Sea when such seals are found 

outside the ordinary three-mile limit”. The Tribunal however adopted Regulations for 

the protection and preservation of fur seals outside jurisdictional limits and included 

elements recognizable in modern International Environmental Law, including rules 

establishing closed seasons and those limiting the methods and means of hunting. 

 

Nowegian Fisheries Case (United 

Kingdom v. Norway), ICJ, 18 

December 1951 

 

Territorial dispute 

over fishery 

zone/coastal line 

The Norwegian Government delimited the Norwegian fisheries zone by Decree in 

1935 following uninvited British vessels reappearing along the zone. A considerable 

number of British trawlers were arrested and condemned in 1948 and 1949.  

 

The United Kingdom then requested the court to decide if Norway had used a legally 

acceptable method in drawing the baseline from which it measured its territorial sea. 

The United Kingdom argued that customary international law did not allow the length 

of a baseline drawn across a bay to be longer than ten miles. Norway argued that its 

delimitation method was consistent with general principles of international law. 
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The ICJ decided that Norway's claims to the waters were consistent with international 

laws concerning the ownership of local sea-space. The Court found that neither the 

method employed for the delimitation by the Decree, nor the lines themselves fixed 

by the said Decree, are contrary to international law. 

 

Fisheries Jurisdiction (United 

Kingdom of Great Britain and 

Northern Ireland v. Iceland), ICJ, 

Judgment of 25 July 1974 

 

Territorial dispute 

over fishery 

zone/coastal line 

In 1948, Iceland’s Parliament passed a law directing the Ministry of Fisheries to issue 

regulations establishing explicitly bounded conservation zones for fishing. A 4-mile 

zone was subsequently drawn in 1952. In 1958 this zone was extended to 12 miles, 

establishing a new 12-mile fishery limit around Iceland which was reserved for 

Icelandic fisherman. The United Kingdom did not accept the validity of the new 

regulations, and its fisherman continued to fish inside the 12-mile limit.  

 

England and Iceland began a series of negotiations to resolve their differences, and 

in 1961 reached a settlement in an Exchange of Notes agreeing to a 12-mile fishery 

zone around Iceland. In 1971, Iceland decided to extend its fisheries jurisdiction to a 

50-mile zone, and maintained that the 1961 Exchange of Notes was no longer in 

effect.  

 

The Court held that the 1972 Icelandic Regulations constituted a unilateral extension 

of the exclusive fishing rights of Iceland to 50 nautical miles. Iceland could not 

unilaterally exclude the United Kingdom from areas between the fishery limits agreed 

to in the 1961 Exchange of Notes. The Court decided that Iceland and the United 

Kingdom had to undertake negotiations in good faith to find an equitable solution to 

their differences concerning their respective fishery rights. 

 

The parties were to consider that Iceland was entitled to a preferential share in the 

distribution of fishing resources due to the special dependence of its people upon 

coastal fisheries, as well as the principle that each state must pay due regard to the 

interests of the other in the conservation and equitable exploitation of these resources. 
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The court noted two concepts that had been accepted as part of customary law: (1) 

the idea of a fishery zone in which each state may claim exclusive fishery jurisdiction 

independently of its territorial sea, and that a fishery zone up to a 12-mile limit from 

the baseline is generally accepted; and (2) the concept of preferential rights of fishing 

in adjacent waters in favour of the coastal state which has special dependence on its 

coastal fisheries. 

 

The M/V SAIGA Case (Saint 

Vincent and the Grenadines v. 

Guinea), ITLOS, Judgment of 4 

December 1997 * 

 

Detention of a 

foreign oil tanker 

and its crew 

involved in 

fisheries activities 

within the EEZ of 

Guinea  

 

The M/V Saiga was an oil tanker flying the flag of Saint Vincent and the Grenadines, 

serving as a bunkering vessel supplying fuel oil to fishing vessels and other vessels 

operating off the coast of Guinea. Having crossed the maritime boundary between 

Guinea and Guinea Bissau, the ship entered the exclusive economic zone of Guinea 

of the Guinean island of Alcatraz. The M/V Saiga was arrested by Guinean Customs 

patrol boats. On the same day the vessel was brought into Conakry, Guinea, where 

the vessel and its crew were detained. 

 

Saint Vincent and the Grenadines instituted proceedings with the International 

Tribunal for the Law of the Sea under article 292 of the United Nations Convention 

on the Law of the Sea (UNCLOS).  

 

Saint Vincent and the Grenadines submitted that the Tribunal should order that the 

vessel, her cargo and crew be released immediately without requiring that any bond 

be provided.  

 

The Tribunal considered that there might have been an infringement of article 73(2) 

of the Convention even when no bond had been posted. The requirement of 

promptness had a value in itself and could prevail when the posting of the bond had 

not been possible, had been rejected or was not provided for in the coastal State’s 

laws or when it was alleged that the required bond was unreasonable. In this case 

Guinea had not notified the detention as provided for in article 73, paragraph 4, of the 

Convention. Guinea had refused to discuss the question of bond and the time-limit 
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relevant for the application for prompt release had elapsed without the willingness to 

consider the question.  

 

The Tribunal consequently ordered Guinea to promptly release the M/V Saiga and 

the members of its crew. The Tribunal decided that the release should occur upon the 

posting of a security, consisting of the amount of gasoil discharged from the M/V 

Saiga and the amount of 400,000 USD. 

 

Republic v Jong Kim, Kiribati High 

Court, Judgment of 1 March 1999 * 

 

Foreign ship 

involved in 

fishing in the 

EEZ of Kiribati 

 

The captain of a fishing vessel flying Korean flag was charged with two offences 

against the Fisheries Ordinance: entering within the fishery limits of Kiribati except 

for a purpose recognized by international law and fishing or attempting to fish within 

the fishery limits of Kiribati. 

 

Considering in particular the exception under international law, the Court considered 

that such purposes were defined in Article 58 of the United Nations Law of the Sea 

Convention as navigation and overflight, the laying of submarine cables and 

pipelines, and other internationally lawful uses of the sea, such as those associated 

with the operation of ships, aircraft and submarine cables and pipelines, but not 

fishing itself. 

 

The accused was found guilty of both charges. 

 

Southern Bluefin Tuna Case (New 

Zealand v. Japan; Australia v. 

Japan), ITLOS, Order of 27 August 

1999 

 

Provisional 

measures ordered 

by ICJ to preserve 

environmental 

assets 

New Zealand and Australia initiated proceedings against Japan over a southern 

Bluefin tuna related dispute. They alleged that Japan had failed to comply with its 

obligation to cooperate in the conservation of the southern bluefin tuna stock by, inter 

alia, undertaking unilateral experimental fishing for southern bluefin tuna in 1998 and 

1999 and had requested an arbitral tribunal to be constituted. The Applicants asked 

the arbitral tribunal to declare that Japan had breached its obligations under Articles 

64 and 116 to 119 of UNCLOS. Further, because of the breaches, Japan refrain from 
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authorizing or conducting any further experimental fishing for SBT without the 

agreement of New Zealand and Australia and negotiate and co-operate in good faith 

with them with a view to agreeing future conservation measures and total allowable 

catch for southern bluefin tuna necessary for restoring the stock to levels which could 

produce the maximum sustainable yield. 

 

Pending the constitution of the arbitral tribunal, Australia and New Zealand also 

requested the Tribunal to prescribe as provisional measures that Japan immediately 

cease unilateral experimental fishing and that the parties ensure that no action of any 

kind was taken which might aggravate, extend or render more difficult the solution 

of the dispute. 

 

The Tribunal considered that Australia and New Zealand contended that further 

catches of southern bluefin tuna, pending the hearing by an arbitral tribunal, would 

cause immediate harm to their rights. It also emphasized that the conservation of the 

living resources of the sea was an element in the protection and preservation of the 

marine environment, and that the stock of southern bluefin tuna was severely depleted 

and was at its historically lowest levels and that this was a cause for serious biological 

concern. 

 

For the above reasons, provisional measures were appropriate in the view of the 

Tribunal. 

 

The Vatneyri Case, Iceland 

Supreme Court, Judgment of 6 

April 2000 * 

 

Whether 

individual fishing 

quotas are in line 

with the 

constitution of 

Iceland 

 

The defendants were prosecuted for trawl fishing without any catch entitlement for 

the fishing gear used. 

 

The defendants agreed on the facts of the case and stated that they had neglected to 

buy catch quota because it was too expensive. Instead they intended to pay a 

percentage of the value of the catch directly to the state. The defendants argued that 

the quota system in place in Iceland was neither in line Article 75 of the Constitution 
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establishing a right to employment, nor Article 65 of the Constitution providing that 

everyone shall be equal before the law.  

 

The Court considered that limiting catches was necessary for international 

commitments and constituted a valid public interest, and that assigning quotas on the 

basis of catch history was a fair and equal mechanism. The Court concluded that the 

manner of distributing quotas was constitutionally valid, and the defendants were 

found guilty.  

 

The Monte Confurco Case 

(Seychelles v. France), ITLOS, 

Judgment of 18 December 2000 * 

 

Foreign ship 

involved in 

fishing in the 

EEZ of France 

 

The Monte Confurco, a fishing vessel flying the flag of Seychelles, owned by a 

company registered in Seychelles, was boarded by the crew of a French surveillance 

frigate in the exclusive economic zone of the Kerguelen Islands in the French 

Southern and Antarctic Territories. It was then escorted to the Réunion, where the 

Master of the vessel was charged and placed under court supervision.  

 

The court of first instance at Saint-Paul considered that the vessel Monte Confurco 

entered the exclusive economic zone of the Kerguelen Islands without prior 

authorization or declaring the tonnage of fish carried on board, which had raised the 

presumption that the whole of the catch was unlawfully fished in the exclusive 

economic zone of the Kerguelen Islands. The court declared that the release of the 

vessel and its Master would be subject to the payment of a bond in the amount of 

56,400,000 FF.  

 

The Applicant submitted that the bond set by the court of first instance at Saint-Paul 

was not a “reasonable bond or other security” within the meaning of article 73(2) of 

UNCLOS, and that the International Tribunal for the Law of the Sea should, in 

exercise of its powers under article 292 of the Convention, fix a “reasonable” bond 

and order the release of the vessel upon the posting of such a bond, as well as the 

release of the Master without a bond, since he could not be subject to imprisonment. 
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The Tribunal found that Article 73 identified two interests, the interest of the coastal 

State to take appropriate measures as may be necessary to ensure compliance with 

the laws and regulations adopted by it on the one hand, and the interest of the flag 

State in securing prompt release of its vessels and their crews from detention on the 

other. The balance of interests emerging from articles 73 and 292 of the Convention 

provided the guiding criterion for the Tribunal in its assessment of the reasonableness 

of the bond.  

 

In this connection, the Tribunal would treat the laws of the detaining State and the 

decisions of its courts as relevant facts. The Tribunal noted the range of penalties 

which, under French law, were imposable for the alleged offences, and considered 

that such offences were grave. The Tribunal added that the value of the fish and of 

the fishing gear seized was also to be taken into account as a factor relevant in the 

assessment of the reasonableness of the bond.  

 

In view of the above, the Tribunal considered that the bond of 56,400,000 FF imposed 

by the French court was not “reasonable” within the meaning of article 292 of the 

Convention and decided that France had to release promptly the Monte Confurco and 

its Master upon the posting of a bond consisting of an amount of 9,000,000 FF as the 

monetary equivalent of the l-58 tons of fish seized by the French authorities and an 

additional amount of 9,000,000 FF. 

 

The Grand Prince Case (Belize v. 

France), ITLOS, Judgment of 20 

April 2001 * 

 

Foreign ship 

involved in 

fishing in the 

EEZ of France 

 

The Grand Prince, a fishing vessel flying the flag of Belize, was boarded by the crew 

of a French surveillance frigate in the exclusive economic zone of the Kerguelen 

Islands in the French Southern and Antarctic Territories. The Grand Prince was 

escorted to the Réunion. The Master of the Grand Prince for having fished without 

authorization in the exclusive economic zone of the Kerguelen Islands under French 

jurisdiction and failed to announce his entry into the exclusive economic zone of the 

Kerguelen Islands and to declare some twenty tons of fish carried aboard.  
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The court of first instance at Saint-Paul confirmed the arrest of the Grand Prince and 

declared that its release would be subject to the payment of a bond in the amount of 

11,400,000 FF in cash.  

 

The Applicant requested the Tribunal to determine that France had failed to comply 

with article 73(2), of the Convention and that France should promptly release the 

vessel upon the posting of a bond or other security to be determined by the Tribunal. 

France contended that the Tribunal had no jurisdiction to entertain the Application.  

 

The Tribunal first considered that the Application had to have been "made on behalf 

of the flag State of the vessel” under article 292 of the Convention to ascertain 

jurisdiction. The Tribunal observed that, according to the provisional patent of 

navigation issued by the International Merchant Marine Registry of Belize, the 

owners of the vessel were the Paik Commercial Corporation of 35A Regent Street, 

Belize City, but that according to the vessel’s certificate of class, the owners of the 

vessel were Spanish entities. On the basis of an overall assessment of the material 

placed before it, the Tribunal concluded that the documentary evidence submitted by 

the Applicant failed to establish that Belize was the flag State of the vessel when the 

Application was made. Accordingly, the Tribunal found that it had no jurisdiction 

under article 292 of the Convention to hear the Application. 

 

The Fagrimuli Case, Iceland 

Supreme Court, Judgment of 20 

March 2003 * 

 

Whether 

individual fishing 

quotas are in line 

with the 

constitution of 

Iceland (case later 

referred to the 

United Nations 

Two fishermen engaged were charged with violating the rules of the Icelandic catch 

quota system. 

 

The Supreme Court, with reference to the Vatneyri Case, convicted the defendants 

and upheld the provisions of the Fisheries Management Act (No. 38/1990), meaning 

that they were constitutionally valid. 

 

The two fishermen later took the case before the United Nations Human Rights 

Committee, which, in communication No. 1306/2004 considered that the two 
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Human Rights 

Committee) 

 

fishermen, insofar as they were obliged to pay money to fellow citizens in order to 

acquire quotas necessary for exercising commercial fishing of certain fish species and 

thus to have access to such fish stocks that are the common property of the Icelandic 

nation, were victims of discrimination in violation of article 26 of the International 

Covenant on Civil and Political Rights. 

 

The Juno Trader Case (Saint 

Vincent and the Grenadines v. 

Guinea-Bissau), ITLOS, 18 

December 2004 * 

 

Detention of a 

foreign ship 

involved in 

fisheries activities 

within the EEZ of 

Guinea-Bissau 

 

The Juno Trader, a refrigerated cargo vessel flying the flag of Saint Vincent and the 

Grenadines, received a transshipment of 1,183 tons of frozen fish to be discharged in 

Ghana, before crossing into the EEZ of Guinea-Bissau. A navy vessel of Guinea-

Bissau arrested the “Juno Trader” and conducted it to the port of Bissau, Guinea-

Bissau. A fine was imposed on the vessel and its Master.  

 

Saint Vincent and the Grenadines made an application under Article 292 of ITLOS 

requesting the Tribunal to make a declaration that the Respondent had violated Article 

73(2) of the Convention, and to order the release of the Juno Trader, its officers and 

crew from detention.  

 

The Tribunal found that the Respondent had not complied with article 73(2) of the 

Convention and that Guinea-Bissau should promptly release the vessel upon the 

posting of a bond consisting of 8,770 euros already paid to Guinea-Bissau and 

300,000 euros to be posted with Guinea-Bissau, and that the crew should be free to 

leave Guinea-Bissau without any conditions. 

 

Omelau v Republic of Palau, Palau 

Supreme Court, Judgment of 28 

December 2009 * 

 

Confiscation of 

undersized 

fishing nets 

 

Plaintiff filed a complaint against the Republic of Palau Division of Fish and Wildlife 

Protection (DFW) seeking the return of fishing equipment, which the DFW had 

confiscated because the size of nets used was considered illegal, and then distributed 

to be used for agricultural purposes.  
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The Court found that because the government had abandoned its investigation, the 

burden of proof in demonstrating that it had a legitimate reason to retain the property 

rested on the government. While the DFW had properly seized the nets due to the 

illegal mesh size, the DFW should have instituted criminal or civil proceedings before 

disposing of the property.  

 

The court ordered that DFW return any nets and related materials to the possession 

of the Plaintiff, who was not to use the nets for fishing. 

 

Convention on the Conservation 

and Management of High Seas 

Fishery Resources in the North 

Pacific Ocean of 24 February 2012 

 

Conservation of 

fish stocks 

Pursuant to Article 2, “[t]he objective of this Convention is, through the application 

of the precautionary approach and an ecosystem approach to fisheries management, 

to ensure the long-term conservation and sustainable use of fishery resources and, in 

so doing, to safeguard the marine ecosystems in which these resources occur.” 

 

Chagos Marine Protection Area 

Arbitration (Mauritius v. United 

Kingdom), PCA, Award of 18 

March 2015 * 

 

Whether the 

establishment of a 

Marine Protection 

Area in the 

Chagos 

Archipelago 

breached the 

United 

Kingdom’s 

obligations under 

UNCLOS 

 

In 1965, under the so-called Lancaster House Undertakings, the UK made several 

commitments on Mauritian independence, including with respect to fishing rights in 

the waters surrounding Chagos, mineral and oil rights in the seabed and subsoil, and 

a reversionary interest of Mauritius in the archipelago once it was no longer needed 

for defense purposes. In 2010, the UK declared the world’s largest Marine Protected 

Area (MPA) around the Chagos Archipelago. 

 

Mauritius submitted that the declaration of the MPA, ignoring Mauritius’ repeated 

calls for bilateral consultations, without notice and with immediate effect, had 

extinguished its rights in the territorial sea, in breach of Art 2(3) UNCLOS. It also 

alleged that the UK as a coastal state had failed to pay due regard to Mauritius’ rights 

in the EEZ under Art 56 (2) and had failed to endeavor to harmonize policies on 

marine pollution under Art 194. Finally, Mauritius contended that the UK had an 

ulterior motive in enacting the MPA – namely the goal of preventing the Chagossians 
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from returning to the archipelago – which constituted an abuse of rights under Art 

300. 

 

The Tribunal held that the binding undertaking of returning the archipelago to 

Mauritius when no longer needed for defense purposes at Lancaster House gave 

‘Mauritius an interest in significant decisions that bear upon its possible future use.” 

Finding a breach of Art 2(3), 56(2) and Art 194 (4) UNCLOS, the Tribunal concluded 

the creation of the MPA was unlawful. The tribunal underscored that it expected the 

UK and Mauritius to enter into negotiations on protecting the marine environment in 

the Chagos Archipelago, without prejudice to their long-standing sovereignty dispute. 

 

Majuro Atoll Local Government v 

Marshall Islands Marine Resources 

Authority, Marshall Islands High 

Court, Judgment of 23 November 

2015 * 

 

Whether the 

Marshall Islands 

Marine Resources 

Act 1997, insofar 

as it grants a 

national authority 

exclusive powers 

over fisheries in 

an area 

constitutionally 

placed under the 

exclusive 

jurisdiction of a 

local government, 

is in line with the 

Marshall Islands’ 

constitution 

 

The Marshall Islands Marine Resources Act 1997 provided exclusive powers to the 

central government to conserve, manage and sustainably develop all resources in the 

Fishery Waters of the Majuro Atoll Lagoon, in spite of Article IX of the Marshall 

Islands’  Constitution providing that ‘the whole of the land and sea areas to which 

any system of local government extends shall lie within the jurisdiction of a local 

government…’ The plaintiff claimed the relevant parts of the Marine Resources Act 

were unconstitutional. 

 

The Court observed that Article IX of the Constitution also provided that “a local 

government may make ordinances for the area in respect of which it has jurisdiction, 

provided that such ordinances are not inconsistent with any Act…” 

 

The Court considered that the Constitution provided the central government with 

broad discretion to enact laws that apply to local governments as long as the laws did 

not violate the right to a system of local government, and held that the provisions of 

the Marine Resources Act at issue did not violate such rights. The plaintiff’s motion 

was denied. 
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ATMOSPHERIC POLLUTION AND CLIMATE CHANGE 

 

Trail Smelter Case (United States of 

America v. Canada), Tribunal 

constituted under the 1935 Ottawa 

Convention, Awards of 16 April 

1938 and 11 March 1941 

 

Transboundary 

pollution 

Defendant owned a smelter plant which emitted from Canada sulfur dioxide that 

caused damage to plants, soil, and crop yields across the border.  

 

The Tribunal issued two awards. In the first decision (1938), the Tribunal concluded 

that ordered the Defendant to pay for a “complete and final indemnity and 

compensation for all damage which occurred between [1932 and 1937],” ordered a 

series of procedures under a temporary regime aimed at pursuing a ‘more adequate 

and intensive study … of meteorological conditions in the valley.” 

 

In its second decision (1941), the Tribunal imposed a permanent abatement regime, 

which radically reduced the smelter’s harmful emissions while generating a profitable 

fertilizer by-product. 

 

Recours formé contre une décision 

du ministre de l’Environnement en 

matière d’établissements 

dangereux, insalubres ou 

incommodes, Tribunal 

Administratif du Grand-Duché du 

Luxembourg, Judgment of 5 

December 2002 * 

 

Challenge against 

a decision of the 

Ministry of 

Environment 

granting a license 

authorizing a 

company to build 

and exploit a 

recycling plant 

equipped with an 

incinerator 

 

The plaintiff, a collective of mayors, challenged the decision of the Ministry of 

Environment granting a license authorizing a company to build and exploit a 

recycling plant equipped with an incinerator. 

 

At a prior stage of the proceedings, the court had observed that no environmental 

impact assessment had been done before the Ministry granted the license, and had 

ordered experts to conduct a global assessment of the environmental impact of the 

project. The result of this assessment was that the projected plant will create nuisances 

going beyond normal standards. 

 

The plaintiff complained that the Ministry did not have all the information on the 

impact that the plant would have on the environment and on the inhabitants when 

authorizing its construction and exploitation, and that its decision was therefore 

illegal. 
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The tribunal followed the argumentation of the plaintiff and cancelled the contested 

decision. 

 

State v Land Transport Authority, 

Ex parte Fiji Taxi Union, Fiji High 

Court, Judgment of 14 October 

2004 * 

 

Alleged excess of 

power of the Fiji 

Land Transport 

Authority for 

using an 

electronic smoke 

detection machine 

to test the exhaust 

emission from 

taxis 

 

The applicant, a registered association representing a large number of taxi drivers, 

complained that the Land Transport Authority was using an electronic smoke 

detection machine to test the exhaust emission from taxis, without having obtained a 

regulatory approval from the Minister.  

 

The applicant sought to remove the decision of the Land Transport Authority to use 

such machine, arguing the Authority had committed an abuse of power. 

 

The Court acknowledged that the Land Transport Authority did not have any power 

to make regulations or anything else that had the substantive effect of a regulation. 

However, the Court considered that the use of the electronic smoke detection machine 

did not have to be specifically foreseen by a regulation. Instead, the Court that the use 

of such machine was of a different character, aimed at creating tools for enforcing 

existing legislation. The Court added that an authority should be expected to use the 

most modern equipment possibly to ensure the protection of the environment. The 

Land Transport Authority was therefore not considered by the Court as having 

committed an excess of power. The application was rejected.  

 

German Federation for 

Environment and Conservation 

(B.U.N.D.) e.V. v. Minister for 

Commerce and Labor, Berlin 

Administrative Court (Germany), 

Order of 2 March 2006 

 

Access to 

information on 

environmental 

aspects of 

German export 

credit activities 

BUND and Germanwatch brought suit against the German Government, seeking an 

order to the Government to release information on the climate change impacts of 

German export credits, as these credits have provided financial support for projects 

that contribute to climate change.  They relied on the right to the free access of 

environmental information enshrined in the German Access to Environmental 

Information Act (UIG). 
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The Court granted the requested order, rejecting the argument that information on 

German export credit activities did not constitute “environmental information” within 

the meaning of the UIG and could not potentially affect elements of the environment, 

such as climate change. 

 

Request for a Transboundary 

Environmental Impact Assessment 

(EIA) proceeding concerning the 

modernisation of the Prunerov II 

coal-fired power plant, Issued by 

the Office of Environment and 

Emergency Management of the 

Federated States of Micronesia to 

the Ministry of the Environment to 

the Czech Republic of 3 December 

2009 * 

 

Request for a 

Transboundary 

Environmental 

Impact 

Assessment (EIA) 

issued by the 

Government of 

Micronesia to the 

Government of 

the Czech 

Republic 

The Federated States of Micronesia indicated that it had “reasonable grounds to 

believe that it territory will be affected by the significant environmental impacts of 

[the plan for the modernization of the Prunerov II power plant].”  

 

Micronesia observed that that the “lignite-fired power plant Prunerov [was] the 

biggest industrial source of CO2 emissions in the Czech Republic” and that the 

“eventual modernisation and extension of its operations would cause 0.021 % of 

global CO2 emissions for another twenty-five years. 

 

Micronesia concluded that “because Prunerov is one of the biggest single industrial 

sources of CO2 emissions in the world and because the commissioning or retrofit of 

any large coal power plant could play a relevant role in the destruction of the entire 

environment of our state, The Federated States of Micronesia requests the 

Transboundary Environmental Impact Assessment [in accordance with § 11, article 

1(b) of the Czech EIA Law.” 

 

Turp v. Minister of Justice and 

Attorney General of Canada, 

Canada Federal Court, Judgment of 

17 July 2012 

 

Challenge against 

Canadian 

Government's 

withdrawal from 

Kyoto Protocol 

 

The Plaintiff sought judicial review of Canada’s decision to withdraw from the Kyoto 

Protocol to the UN Framework Convention on Climate Change. He alleged that the 

governmental decision to withdraw from the Kyoto Protocol was a violation of the 

Kyoto Protocol Implementation Act (KPIA) enacted by Parliament in 2007 and of 

the constitutional principles of the Rule of Law, separation of powers, and 

democracy.  
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The Government argued that it acted pursuant to the royal prerogative which gives 

the executive broad authority to conduct foreign affairs, including to enter in and 

withdraw from treaties, and that constitutional principles did not reduce this 

discretion. 

 

The Court considered that while a statute such as the KPIA may limit royal 

prerogative and direct the government's action in an area where the prerogative, in 

the absence of legislation, would have made it discretionary, such a limitation needs 

to be expressed with some clarity, which was held not to be the case. The challenge 

was rejected. 

 

Utility Air Regulatory Group v. 

Environmental Protection Agency 

et al., U.S. Supreme Court, 

Judgment of 23 June 2014 

 

Challenge against 

EPA measures as 

being allegedly 

based on 

inadequate 

science and on a 

wrong 

interpretation of 

the Clean Air Act 

 

Following Supreme Court ruling Massachusetts v. EPA in 2007, which stated that the 

EPA had authority to regulate greenhouse gases emissions, the EPA implemented 

several regulations in this field. One of them set emission standards for new motor 

vehicles.  

 

Some companies challenged these measures arguing they were based on inadequate 

science and a wrong interpretation of the Clean Air Act, which, they argue, did not 

authorize the EPA to require permit for greenhouse gas emissions from motor 

vehicles. 

 

The Court ruled that the Clean Air Act authorized the EPA to regulate pollution only 

when the source of pollution emit more than 250 tons of pollutants per year. The 

Court considered that greenhouse gases emissions could be considered as pollution, 

so the EPA was entitled to set regulations addressing it but only for the most 

important sources of greenhouses gases. The Court concluded that the EPA had 

overstepped its authority by regulating smaller greenhouse gases emissions like 

motor vehicles. 
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Paris Agreement of 12 December 

2015 

 

International 

Agreement to 

limit global 

warming below 

2°C 

 

The agreement sets out a global action plan to put the world on track to void limit 

global warming to well below 2°C. 

 

State Parties agreed to a long-term goal of keeping the increase in global average 

temperature to well below 2°C above pre-industrial levels, to aim to limit the increase 

to 1.5°C, on the need for global emissions to peak as soon as possible and to undertake 

rapid reductions thereafter in accordance with the best available science. 

 

They also agreed to come together every 5 years to set more ambitious targets as 

required by science, to report to each other and the public on how well they are doing 

to implement their targets and to track progress towards the long-term goal through a 

robust transparency and accountability system. 

 

Amendment to the Montreal 

Protocol on Substances that Deplete 

the Ozone Layer of 15 October 

2016 

 

Treaty aimed at 

phasing out the 

production of 

ozone-depleting 

substances 

 

The amendment sets forth new quantified targets for hydrofluorocarbons. 

Chinese Environmental Protection 

Tax Law of 25 December 2016 

  

Tax incentives to 

reduce air and 

water pollution 

The law applies to entities which directly discharge taxable pollutants into the 

environment. While the former pollution discharge fee system provided only one 

category of reduction in fee (taxpayers could receive 50% off the fee owed if they 

lowered their air or water pollution by half of the national and provincial standards), 

the new law provides that taxpayers may receive a 25% reduction if they lower their 

air or water pollution by 30% below the proscribed standard. 

 

The law took effect on 1 January 2018. 
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Dritte Piste des Flughafens Wien 

Schwechat, Austria 

Bundesverwaltungsgericht, 

Judgment of 7 February 2017 

 

Whether the 

public interest in 

being protected 

against climate 

change outweighs 

the public interest 

for an airport 

extension project 

 

An administrative appeal was filed against a decision by Austrian authorities to 

authorize the construction of a third runway at the Vienna International Airport. 

 

The Court considered that the plans for a third runway were not compatible with the 

importance which Charta of fundamental rights of the EU, the Austrian Constitution 

as well as the Constitution of Lower Austria attach to climate protection as well as 

Austria's specific commitments at the international and national level in this regard.  

 

In particular the court decided that the interest of the public in being protected against 

climate change outweighed the public interest for this infrastructure project.  

 

EarthLife Africa Johannesburg v 

The Minister of Environmental 

Affairs and Others, South Africa 

High Court, Judgment of 8 March 

2017 

 

Illegality of 

ministerial 

environmental 

review of 

environmental 

review of plans 

for a new coal-

fired plant for not 

considering the 

project’s impacts 

on global climate 

 

Earthlife challenged the Minister of Environmental Affairs’ environmental review of 

plans for a new 1200 MW coal-fired Thabametsi Power Project.  

 

Earthlife argued before the High Court that the project’s impacts on the global climate 

and the impacts of a changing climate on the project were “relevant” considerations 

for environmental review of the project under the National Environmental 

Management Act 107 of 1998. 

 

The High Court considered that although the Act did not expressly contemplate 

climate change, such considerations were relevant and that their absence from the 

environmental review of the project made its approval unlawful. The High Court 

relied inter alia on South Africa’s commitments under the Paris Agreement. 

 

Guy Abrahams v Commonwealth 

Bank of Australia, Australia Federal 

Court, Notice of Filing of of 7 

August 2017 

 

Financial 

reporting did not 

adequately inform 

investors about 

A lawsuit was filed against the Commonwealth Bank of Australia by of two of its 

longstanding shareholders. The Applicant argued, on basis of the Corporations Act 

2001, that 2016 Commonwealth Bank 2016 report did not adequately inform 

investors about climate change risks. 
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climate change 

risks 

 

The 2001 Act obliges listed companies to include a financial report within the annual 

report giving a “true and fair” view of its financial performance and the need to 

include a director’s report allowing shareholders to make an “informed assessment” 

of the operations, financial position and other aspects of the company. 

 

The applicant argued that CBA was aware or should have been aware of the 

possibility of climate change impacts posing a risk to the business and financial 

position of many of CBA’s customers or entities in which CBA has a financial 

interest. Case still pending. 

 

Lliuya v. RWE AG, Hamm 

Oberlandesgericht (Germany), 

Decision to enter evidentiary stage 

of 30 November 2017 

 

Claim against 

RWE to pay 

damages for the 

estimated repair 

cost in case of 

flooding of an 

inhabited area in 

Peru, in 

proportion to 

RWE’s estimated 

historical 

contribution to 

global warming  

 

A Peruvian farmer residing in Huaraz, Peru, filed claims for declaratory judgment 

and damages in a German court against RWE, Germany’s largest electricity producer, 

alleging that RWE, having knowingly contributed to climate change by emitting 

substantial volumes of greenhouse gases (GHGs), was partly responsible for the 

melting of mountain glaciers threatening his home Huaraz, and should pay for 

mitigation expenses in proportion of its responsibility. 

 

After dismissal in first instance, the court of appeal recognized the complaint as 

admissible. The case then moved to the evidentiary phase, concerning both the actual 

threat to the Claimant’s home and the contribution of RWE to global warming. Case 

still pending. 

NUCLEAR ENERGY 

 

Nuclear Tests (Australia and New 

Zealand v. France), ICJ, Judgment 

of 20 December 1974 

Request for the 

prohibition of 

nuclear tests 

Australia and New Zealand each instituted proceedings against France concerning 

tests of nuclear weapons which France proposed to carry out in the atmosphere in the 

South Pacific region. France stated that it considered the Court manifestly to lack 
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 causing 

radioactive fall-

out the territories 

of Australia and 

New Zealand 

jurisdiction and refrained from appearing at the public hearings or filing any 

pleadings.  

 

By two Orders of 22 June 1973, the Court, at the request of Australia and New 

Zealand, indicated provisional measures to the effect, inter alia, that, pending 

judgment, France should avoid nuclear tests causing radioactive fall-out on 

Australian or New Zealand territory.  

 

By two Judgments delivered on 20 December 1974, the Court found that the 

Applications of Australia and New Zealand no longer had any object and that it was 

therefore not called upon to give any decision thereon. The Court based reasoned on 

France, in various public statements, had announced its intention of carrying out no 

further atmospheric nuclear tests on the completion of the 1974 series. 

 

Settlement of Claim between 

Canada and the Union of Soviet 

Socialist Republics for Damage 

Caused by "Cosmos 954" of 2 April 

1981 

 

Compensation for 

fall of debris of 

nuclear-powered 

satellite on 

Canadian territory 

A Soviet nuclear-powered satellite re-entered the atmosphere and disintegrated. 

Debris from the satellite were deposited on Canadian territory, including portions of 

the Northwest Territories, Alberta and Saskatchewan. 

 

The Canadian Armed Forces and the Atomic Energy Control Board of Canada 

undertook operations directed at locating, recovering, removing and testing the debris 

and cleaning up the affected areas. The Canadian authorities determined that all but 

two of the fragments recovered were radioactive. 

 

 

Relying on Article II of the Convention on International Liability for Damage caused 

by Space Objects, which provides that "[a] launching State shall be absolutely liable 

to pay compensation for damage caused by its space object on the surface of the 

earth," Canada asked the Soviet Union for compensation.  
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By a settlement agreement signed on 2 April 1981, the Government of the Union of 

Soviet Socialist Republics undertake to pay to the Government of Canada the sum of 

three million Canadian dollars in full and final settlement of all matters connected 

with the disintegration of the Soviet satellite Cosmos 954 in January 1978. 

 

Saarland and Others v. Minister for 

Industry, ECJ, Judgment of 22 

September 1988 

 

Whether Article 

37 of the Euratom 

Treaty required 

notification to the 

Commission 

before 

authorization 

could be given by 

national 

authorities to 

dispose of 

radioactive waste 

 

The Strasbourg Administrative Court referred to the ECJ for a preliminary ruling 

under Article 150 of the EAEC Treaty a question on the interpretation of Article 37 

of that Treaty. 

 

The question was raised in proceedings brought by Saarland, a number of German 

local authorities, certain French and Luxembourg associations for the protection of 

the Moselle valley and of the environment and a number of private individuals, 

against French inter-ministerial orders authorizing the disposal of liquid radioactive 

waste and of gaseous radioactive waste from the four blocks of the Cattenom nuclear 

power-station, in the departement of the Moselle.  

 

The ECJ ruled that article 37 of the Treaty of 25 March 1957 establishing the 

European Atomic Energy Community had to be interpreted as meaning that the 

Commission of the European Communities had to be provided with general data 

relating to any plan for the disposal of radioactive waste before such disposal could 

be authorized by the competent authorities of the Member State concerned. 

 

Request for an Examination of the 

Situation in Accordance with 

Paragraph 6 of the Court’s 

Judgment of 20 December 1974 

(New Zealand v. France), ICJ, 

Order of 22 September 1995 

 

Request for 

provisional 

measures 

following the 

announcement of 

further nuclear 

tests by France 

Following a media statement of 13 June 1995 by the President of the French Republic, 

according to which “France would conduct a final series of eight nuclear weapons 

tests in the South Pacific starting in September 1995,” New Zealand Government 

filed a “Request for an Examination of the Situation” in which reference was made 

to the “proposed action announced by France which will, if carried out, affect the 

basis of the Judgment rendered by the Court on 20 December 1974 in the Nuclear 

Tests (New Zealand v. France) case.”  
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New Zealand Government also a “Further Request for the Indication of Provisional 

Measures” in which reference was made, inter alia, to the Order for the indication of 

provisional measures made by the Court on 22 June 1973, which was principally 

aimed at ensuring that France would refrain from conducting any further nuclear tests 

at Mururoa and Fangataufa Atolls. 

 

The Court found that, as the decision announced by France in 1995 had related to a 

series of underground tests, whereas the basis of the Judgment of 1974 was France’s 

undertaking not to conduct any further atmospheric nuclear tests, New Zealand’s 

Request for provisional measures as well as the Applications for permission to 

intervene submitted by Australia, Samoa, Solomon Islands, the Marshall Islands and 

the Federated States of Micronesia and the Declarations of Intervention made by the 

last four States, had to be dismissed. 

 

The Legality of the Threat of Use of 

Nuclear Weapons, ICJ, Advisory 

Opinion of 8 July 1996 

 

Request by the 

UN Secretary-

General for an 

opinion on the 

legality of the 

threat of use of 

nuclear weapons 

 

The Secretary-General of the United Nations officially communicated to the Registry 

a decision taken by the General Assembly, by its resolution 49/75 K adopted on 15 

December 1994, to submit to the Court, for advisory opinion, the following question: 

“Is the threat or use of nuclear weapons in any circumstance permitted under 

international law?” 

 

The Court considered the question in the light of the provisions of the Charter relating 

to the threat or use of force generally. The Court pointed out that the notions of a 

“threat” and “use” of force stood together in the sense that if the use of force itself in 

any given case was illegal (that is, except for self-defense), the threat to use such 

force would likewise be illegal. 

 

Turning to the law applicable in situations of armed conflict, the Court considered 

that the use of nuclear weapons could not be seen as specifically prohibited, nor did 
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it find any specific prohibition of the use of nuclear weapons in the treaties that 

expressly prohibited the use of certain weapons of mass destruction. 

 

The Court considered, in view of the unique characteristics of nuclear weapons, the 

use of such weapons seemed scarcely reconcilable with respect for the requirements 

of the law applicable in armed conflict. The Court noted, however, that “in view of 

the current state of international law and of the elements of fact at its disposal, [it] 

cannot conclude definitively whether the threat or use of nuclear weapons would be 

lawful or unlawful in an extreme circumstance of self-defence, in which the very 

survival of a State would be at stake”. The Court added that there was an obligation 

to pursue in good faith and to conclude negotiations leading to nuclear disarmament 

in all its aspects under strict and effective international control. 

 

The MOX Plant Case (Ireland v. 

United Kingdom), ITLOS, Order of 

3 December 2001 

 

Auhtorisation by 

the UK of the 

commissioning 

and operation a 

plant designed to 

convert spent 

nuclear fuel into 

mixed oxide in 

close vicinity of 

the Irish Sea  

The dispute concerns radioactive waste pollution in the Irish Sea produced by an 

English nuclear fuel reprocessing facility, the MOX plant. 

 

Ireland requested the arbitral tribunal to be constituted under Annex VII and to rule 

that the United Kingdom has breached its obligations under the UNCLOS in relation 

to the authorization of the MOX plant, including by failing to take the necessary 

measures to prevent, reduce and control pollution of the marine environment of the 

Irish Sea from nuclear pollution, by failing to properly assess and prepare for a 

potential terrorist attack on the MOX plant, and by failing to carry out o proper 

environmental assessment in relation to the MOX plant. 

 

Ireland formally notified the Arbitral Tribunal of the withdrawal of its claim against 

the United Kingdom on 15 February 2007, following a judgement by the ECJ 

declaring that, by instituting dispute-settlement proceedings against the United 

Kingdom of Great Britain and Northern Ireland under the United Nations Convention 

on the Law of the Sea concerning the MOX plant located at Sellafield (United 
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Kingdom), Ireland had failed to fulfil its obligations under Articles 10 EC and 292 

EC and under Articles 192 EA and 193 EA. 

 

WILD SPECIES AND ECOSYSTEMS 

 

Recours formé contre une décision 

du ministre de l’Environnement en 

matière de protection de 

l’environnement, Tribunal 

Administratif du Grand-Duché du 

Luxembourg, Judgment of 21 

January 2002 * 

 

Development of 

an underground 

high voltage line 

that would cross 

two protected 

areas of EU 

importance 

The plaintiff, an association, challenged a decision of the Ministry of Environment to 

authorize the development of an underground high voltage line that would cross two 

protected areas of EU importance. 

 

The plaintiff argued that the decision was taken without taking into consideration the 

environmental impact assessment which was required to grant the permit, and 

therefore was not motivated. The plaintiff also argued that no consultation of the local 

communities and of environmental associations had taken place, in violation of the 

1998 Aarhus Convention on Access to Information, Public Participation in Decision-

Making and Access to Justice in Environmental Matters. In addition, the plaintiff 

submitted that the bid did not contain sufficiently concrete noise assessment 

concerning the planned works. Eventually, the association argued that the decision 

did not correctly apply the legal framework on protected areas, specifically 

concerning the re-laying of topsoil. 

 

The Tribunal held that the Ministry of Environment did not have to motivate its 

decision, hence to make any reference to the environmental impact assessment. The 

Tribunal also held that the consultation of the local population and environmental 

associations was not required by domestic, EU or international law, and that the 

environmental impact assessment was sufficiently thorough and concluded that the 

risk was minimal. Finally, the Tribunal considered that the measures required by the 

Ministry of Environment in order to deliver the permit and the possibility for the 

Ministry of Forest and Water to modify the permit in order to protect the nature were 
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enough to comply with the legal framework on protected areas. The appeal was 

dismissed. 

 

James Milnes Gaskell, John 

Yearwood, Appellants, and Island 

Dredging Company Limited, 

Respondent (Saint Kitts and Nevis), 

Judgment of 3 April 2003 * 

 

Prosecution for 

removing a 

natural sand 

barrier against the 

sea 

 

There was a sandbar off the coast of Nevis, running roughly parallel to the coastline. 

It was approximately 200 yards from the shore at its closest point. The sandbar served 

as a breakwater: as the waves came in from the sea they lost a significant amount of 

energy as they crossed the bar and that protected the coast behind it. The beach had 

previously sustained damage from erosion during a hurricane. In 2000, a dredging 

boat belonging to the respondents removed approximately 80,000 cubic yards of sand 

from the sandbar and deposited it on the beach. With the sand that had been removed, 

the natural barrier against the sea was less effective.  

 

The court had to answer the question whether the words “remove any natural barrier 

against the sea”, within the meaning of the National Conservation and Environment 

Protection, referred to removing the whole of a natural feature forming the barrier or 

so much of it that it was no longer an effective barrier, or removing anything that was 

a natural barrier whether or not forming part of larger natural feature.  

 

The court held that while the sandbar remained with its reduced size, its effectiveness 

as a protection to the beach had been diminished. An offence was committed if 

material was removed which before its removal had caused the waves to lose a 

significant amount of their energy or if the effect of the removal was to decrease 

significantly the protection of the coast. The lower court should therefore have 

enquired whether “any barrier” had been removed and not whether “the sandbar” had 

been removed. The Court concluded that the offence had been committed, and the 

appeal was allowed. 

 

Kyrtatos v. Greece, ECHR, 

Judgment of 22 May 2003 

Invocation of 

right to fair trial 

Applicants asked for judicial review of a prefect’s decisions and of building permits 

with the Supreme Administrative Court. The basic argument was that the prefect’s 



AUTHORITY ISSUE ABSTRACT 

 and right to 

private and 

family life in 

relation to 

construction 

permits impacting 

the environment  

decisions, and consequently the building permits, were illegal because in the area 

concerned there was a swamp and Article 24 of the Greek Constitution provided that 

no settlement should be built in such a place.  

 

The Court found that the decision had violated Article 24 and the building permits 

were also unlawful and had to be quashed. Greek authorities however failed to 

comply with that decision. 

 

The European Court of Human Rights emphasized that the execution of a judgment 

given by any court had to be regarded as an integral part of the “trial” for the purposes 

of Article 6. Where administrative authorities failed to comply the guarantees under 

Article 6 were rendered devoid of purpose. It noted that the Greek authorities had 

refrained for more than seven years from taking the necessary measures to comply 

with the enforceable judicial decision in the present case. Thus they had deprived the 

provisions of Article 6 § 1 of the Convention of all useful effect. There had 

accordingly been a breach of that Article.  

 

Applicants also contended that urban development in the area in question had led to 

the destruction of their physical environment and had affected their life. They relied 

on Article 8 of the Convention, which provides that “[e]veryone has the right to 

respect for his private and family life, his home and his correspondence.” They 

complained that urban development had destroyed the swamp which was adjacent to 

their property and about other environmental pollution.  

 

With regard to the first complaint, the Court noted that severe environmental 

pollution could affect individuals’ well-being and prevent them from enjoying their 

homes in such a way as to affect their private and family life adversely. Yet the crucial 

element for the violation of the rights in Article 8 was the existence of a harmful 

effect on a person’s private or family sphere and not simply the general deterioration 

of the environment. The Court  thus did not accept that the interference with the 
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conditions of animal life in the swamp constituted an attack on the private or family 

life of the applicants, and rejected that second claim. 

 

Case Concerning Land 

Reclamation by Singapore in and 

around the Straits of Johor 

(Malaysia v. Singapore), ITLOS, 

Order of 8 September 2003 

 

Reclamation 

works causing 

transboundary 

environmental 

harm 

Malaysia initiated proceedings against Singapore, to stop its reclamation works 

around Pulau Tekong and Pulau Ubin on the grounds that they were causing trans-

boundary environmental harm to Malaysia’s territorial waters. Malaysia claimed for 

provisional measures to stop the Pulau Tekong reclamation works until the disposal 

of the dispute raised the larger issue of conflicting legal rights – Singapore’s right to 

reclaim part of its territorial sea for national needs, and Malaysia’s concern to protect 

its maritime environment from harm. 

 

The Tribunal considered that the evidence presented by Malaysia did not show that 

there is was situation of urgency or that there was a risk that the rights it claimed with 

respect to an area of territorial sea would suffer irreversible damage pending 

consideration of the merits of the case by the Annex VII arbitral tribunal, and that 

there was no room for applying the precautionary principle for the prescription of 

provisional measures.  

 

The Tribunal concluded that it did not consider it appropriate to prescribe provisional 

measures with respect to the land reclamation by Singapore.     Pending a decision by 

the Annex VII arbitral tribunal, the tribunal prescribed that the parties cooperate to 

resolve the dispute. 

 

Waterberg Big Game Hunting 

Lodge Otjahewita (Pty) Ltd v 

Minister of Environment & 

Tourism, Namibia Supreme Court, 

Judgment of 23 November 2005 * 

 

Ban on import of 

certain species as 

the latter may 

constitute a threat 

to biodiversity 

conservation 

The appellant, a company conducting business as a hunting and safari lodge, applied 

to the Ministry of Environment and Tourism for a permit to import Mountain 

Reedbuck and other game to Namibia. The Ministry replied to the application that 

“certain species such as Cape bushbuck and Mountain reedbuck, although they have 

been imported in small numbers, should no longer be allowed to be imported as they 

never occurred naturally in Namibia and some posed real biodiversity conservation 



AUTHORITY ISSUE ABSTRACT 

because of 

potential 

inbreeding with 

Namibian 

subspecies 

 

risks because of potential inbreeding with Namibian subspecies.” The application to 

import Mountain reedbuck was denied. A further letter indicated that the applications 

for import of Mountain Reedbuck would be declined until the Ministry had received 

a response from Cabinet.  

 

Controversy arose as to who had taken the decision to decline the application: the 

Director of Parks and Wildlife Management within the Ministry, some other 

representative of the Ministry, or the Director and the Ministry collectively. It was 

clear however that the Minister himself had not in any way been involved in the 

decision-making process. The Director did not allege that he was authorized by the 

Minister to oppose the application on behalf of the Minister.  

 

The Supreme Court observed that the Minister was the functionary to take decisions 

for the granting or refusal of any permit for the importation of game from South 

Africa. The question then arose whether the original application by Waterberg Lodge 

should be referred to the Minister for consideration and decision or whether the court 

should direct the Minister to grant the two applications by the applicant. The Court 

accepted that the biodiversity of the Namibian wildlife had to be protected but 

whether the sudden adoption of a policy and arbitrarily choosing the applicant as the 

first victim was justified, was a completely different issue. The Minister was directed 

to hear and determine the appellant’s applications afresh. 

 

Commission of the European 

Communities v. Republic of Malta, 

CJEU, Order of 24 April 2008 * 

 

Whether Malta, 

by authorizing the 

opening of the 

hunting season 

for quails and 

turtle doves 

during the spring 

migration period 

Malta allowed for the hunting of quails and turtle doves based on the derogation 

provided under Article 9(1)(c) of Council Directive 79/409/EEC of 2 April 1979 on 

the conservation of wild birds. This derogation permits, “under strictly supervised 

conditions and on a selective basis, the capture, keeping or other judicious use of 

certain birds in small numbers.” 

 

In the main proceedings, the Commission contested this practice. Malta replied that 

the conditions laid down under Article 9(1)(c) were fulfilled because only very few 
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complied with 

Directive 

79/409/EEC of 2 

April 1979 on the 

conservation of 

wild birds 

 

specimens of these two species were present on Maltese territory during the autumn 

hunting season, so that the only satisfactory solution to allow hunting of these species 

at all was to allow it during the spring hunting season, i.e. during their return to their 

rearing grounds. 

 

The Court held that “the prolongation of the hunting season for those two migratory 

species by authorisation of hunting for approximately two months in spring, during 

which the two hunted species are returning to their rearing grounds, which results in 

a mortality rate three times higher (around 15 000 birds killed) for quails and eight 

times higher (around 32 000 birds killed) for turtle doves than for the autumn hunting 

season, does not constitute an adequate solution that is strictly proportionate to the 

Directive’s objective of conservation of the species.” The Court concluded that Malta 

had failed to comply with the conditions laid down in Article 9(1) during the spring 

migration period in the years 2004 to 2007. Previsously, as an interim measure, the 

President of the Court had ordered Malta not to allow the hunting of the two types of 

birds in the 2008 spring migration season. A similar request with regard to 2009 had 

been dismissed since urgency (a condition for granting interim relief) was not made 

out in the present application for interim measures.  

 

Marion Unglaube v. Republic of 

Costa Rica, ICSID, Award of 16 

May 2012 

 

Expropriation for 

the creation of a 

national park  

The investor had several plots of land in the Pacific Coast of Costa Rica. In 1991, 

Costa Rica announced that it intended to create a national park around the area where 

the investor’s property was located, for protection of leatherback turtles. To this end, 

the government informed its intent to expropriate certain private properties. 

 

However, when the government finally moved to expropriate the investor’s land in 

2003, the investor did not receive any compensation for this action. 

 

The tribunal ordered Costa Rica to pay compensation to the investor for the 

expropriation. 
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Whaling in the Antarctic (Australia 

v. Japan), ICJ, Judgment of 31 

March 2014 

 

Whaling program Australia initiated proceedings against Japan of pursuing “a large-scale program of 

whaling under the Second Phase of its Japanese Whale Research Program under 

Special Permit in the Antarctic (‘JARPA II’)”, in breach of obligations assumed by 

Japan under the 1946 International Convention for the Regulation of Whaling and of 

other international obligations for the preservation of marine mammals and the 

marine environment. 

 

The dispute revolved around the interpretation and application of Article VIII of the 

1946 Convention, paragraph 1, which states that the parties “may grant to any of 

[their] nationals a special permit authorizing that national to kill, take and treat whales 

for purposes of scientific research.” 

 

The Court indicated that although JARPA II could broadly be described as a 

“scientific research” programme, it was not established that it was for purposes of 

scientific research that lethal methods were used. The Court ordered Japan to revoke 

any extant authorization, permit or license to kill, take or treat whales in relation to 

JARPA II, and to refrain from granting any further permits under Article VIII, 

paragraph 1, of the Convention, in pursuance of that programme. 

 

Perenco Ecuador Ltd. v. The 

Republic of Ecuador and Empresa 

Estatal Petróleos del Ecuador, 

ICSID, Interim Decision on the 

Environmental Counterclaim of 11 

August 2015 

 

Environmental 

counterclaim by 

host State 

Claims arose out of Ecuador's enactment of Law No. 42 imposing a 99 per cent 

windfall levy on foreign oil revenues that allegedly resulted in the expropriation of 

Perenco's investment in two oil blocks under two production sharing contracts 

concluded between Ecuador's oil company Petroecuador and several foreign 

investors, situated in the Ecuadorian Amazon region.  

 

Ecuador presented environmental counterclaim on the basis that its experts had 

determined the existence of an “environmental catastrophe” in the two oil blocks 

situated in the country's Amazonian rainforest that had been worked by the 

consortium under Perenco's operatorship.  
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The Tribunal considered that “if a legal relationship between an investor and the State 

permits the filing of a claim by the State for environmental damage caused by the 

investor’s activities and such a claim is substantiated, the State is entitled to full 

reparation in accordance with the requirements of the applicable law.” The Tribunal 

held that “Ecuadorian law, in the form of Ecuador’s Constitution, and specific 

[environment-related regulations], provides the standards governing the Tribunal’s 

evaluation of the environmental condition of Blocks 7 and 21. It does not require the 

Tribunal to generally apply a “background values” or “base values” approach.” 

 

The Tribunal rejected Perenco’s submission that it did not bear any responsibility for 

the Blocks on the basis that Petroamazonas was now the operator and its ownership 

interests in the Blocks had been brought to an end. The Tribunal decided to appoint 

an independent environmental expert to assist the Tribunal in ascertaining the 

environmental condition of the Blocks in accordance with the legal and factual 

findings made by the Tribunal in this Decision. It seems that the case is still pending. 

 

Peter A. Allard v. The Government 

of Barbados, PCA, Award of 27 

June 2016 * 

 

Alleged 

environmental 

damage and 

indirect 

expropriation by 

the Government 

of a wildlife 

sanctuary in 

Barbados 

 

Canadian businessman Peter A. Allard claimed that a failure by Barbados to take 

environmental protection measures breached the BIT and resulted in the destruction 

of the value of his investment in an eco-tourism site. Specifically, Mr. Allard claimed 

that the government’s actions and hesitation in closing the sluice gate of the South 

Coast Sewage Treatment Plant resulted in drastic environmental damage, making his 

investment in the eco-touristic site worthless, in breach of BIT provisions on fair and 

equitable treatment (FET), full protection and security (FPS) and constituted an 

indirect expropriation. 

 

The Tribunal considered that the specific FET standard embedded in Article II(2)(a) 

of the BIT was aimed at protecting an investor’s legitimate expectations arising from 

representations made by the host State. Having found no direct and specific 

representation by the host State capable of giving rise to legitimate expectations on 

the part of Mr. Allard regarding the environmental protection of the Sanctuary 
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generally, as well as regarding the maintenance and operation of the Sluice Gate, the 

Tribunal conclude in the absence of any FET breach.  

 

Concerning the FPS claim, the Tribunal found that, being aware of the environmental 

sensitivities of the Sanctuary, Barbados had taken reasonable steps to protect it. The 

Tribunal concluded that the Mr. Allard had failed to establish that Barbados violated 

its obligations of the FPS standard.  

 

Concerning the indirect expropriation claim, the Tribunal found that Mr. Allard had 

failed to establish, as a matter of fact, that his decision to cease operating the 

Sanctuary was due to any degradation of the environment at the Sanctuary foreclosed 

the expropriation claim. 

 

All of Mr. Allard’ claims were dimissed. 

 

CNPAAR et autres contre Premier 

Ministre, Conseil d’Etat (France), 

Judgment of 9 May 2018 

 

Request to 

remove wolves 

from the list of 

protected species  

 

Claimant challenged the Prime Minister’s decision rejecting their request to remove 

wolves from the list of protected species, arguing that applicable law was not adapted 

to the current context and of the alleged underestimation by the administration of the 

number of wolves and wolf attacks. 

 

The request was rejected as unsubstantiated as matter of law.  

 

OVERREACHING REGIMES 

 

TRADE 

 

Restrictions on Imports of Tuna 

(United States of America), WTO, 

Restriction on 

imports of tuna 

on the ground of 

The US Marine Mammal Protection Act (MMPA) banned importations of yellowfin 

tuna caught in purse-seine nets in the Eastern Tropical Pacific Ocean, which provided 

that the “Secretary of Treasury shall ban the importation of commercial fish or fish 
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Report of the Panel of 3 September 

1991 

 

protection of 

ocean mammals 

products which have been caught with commercial fishing technology which results 

in the incidental kill or serious injury of ocean mammals in excess of United States 

standards." Based on the MMPA, in 1990 the US Government prohibited imports of 

yellowfin tuna harvested in the said marine area by Mexican vessels, unless the 

corresponding importer declared that none of its products had been harvested with 

purse-seine nets.  

 

Mexico argued that the import embargos imposed by the USA were restrictions on 

importation inconsistent with USA obligations under GATT Article XI (General 

elimination on Quantitative Restrictions). Conversely, the USA said that the former 

were measures that constituted an enforcement at the time or point of importation of 

the requirements of the MMPA, and were therefore permitted, and also allowed under 

GATT Article XX (b) and XX (g), which provided a general exception from GATT 

obligations for measures “necessary to protect human, animal or plant life or health” 

and “relating to the conservation of exhaustible natural resources,” respectively.  

 

The Panel held that this prohibition of imports was contrary to GATT Article XI:1. 

That Panel considered that GATT parties were allowed to impose internal regulations 

on imported products, on a non-discriminatory basis. The Panel considered that 

article XX intended to protect the life and health of humans, animals and plants, as 

well as to regulate the consumption of exhaustible natural resources had to be 

interpreted narrowly. The Panel held that GATT contracting parties were to impose 

non-discriminatory taxes or regulations that served environmental purposes, but 

could not restrict imports of a country on the basis that it had different environmental 

policies. 

 

Measures Concerning Meat and 

Meat Products (EC), ITLOS, 

Appellate Body Report of 16 

January 1998 

Restriction on 

imports of meat 

and meat 

products based on 

The United States requested requested the establishment of a Panel, claiming that 

measures taken by the EC under the Council Directive Prohibiting the Use in 

Livestock Farming of Certain Substances Having a Hormonal Action restricted or 
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 public health 

concerns 

prohibited imports of meat and meat products from the United States, breaching inter 

alia Articles III or XI of the GATT 1994 and with the SPS Agreement. 

 

The panel found that the EC ban on imports of meat and meat products from cattle 

treated with any of six specific hormones for growth promotion purposes was 

inconsistent with Articles 3.1, 5.1 and 5.5 of the SPS Agreement. 

 

The Appellate Body upheld the panel’s finding that the EC import prohibition was 

inconsistent with Article 5.1 (risk assessment) of the SPS Agreement, but reversed 

the panel’s finding that the EC import prohibition was inconsistent with Articles 3.1 

(harmonization) and 5.5 (prohibition on discrimination and disguised restriction on 

international trade) of the SPS Agreement. 

 

Import Prohibition of Certain 

Shrimp and Shrimp Products 

(United States of America), WTO, 

Panel report of 6 November 1998 

 

Restriction on 

imports of shrimp 

and shrimp 

product based on 

the ground of 

protection of 

certain sea turtles 

Malaysia and Thailand requested the establishment of a panel concerning a US ban 

on importation of shrimp and shrimp products from these complainants imposed by 

the US under Section 609 of US Public Law 101-162, which provided that that shrimp 

harvested with technology that may adversely affect certain sea turtles may not be 

imported into the US — unless the harvesting nation was certified to have a regulatory 

programme and an incidental take-rate comparable to that of the US, or that the 

particular fishing environment of the harvesting nation did not pose a threat to sea 

turtles. Other countries requested the establishment of a panel on the same ground. 

 

The panel found that the import ban in shrimp and shrimp products as applied by the 

United States was inconsistent with Article XI:1 of the GATT 1994, and cannot be 

justified under Article XX of the GATT 1994. 

 

The Appellate Body reversed the panel’s finding that the US measure at issue is not 

within the scope of measures permitted under the chapeau of Article XX of the GATT 

1994, but concluded that the US measure, while qualifying for provisional 
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justification under Article XX(g), fails to meet the requirements of the chapeau of 

Article XX. 

 

Measures Affecting Asbestos (EC), 

WTO, Appellate Body Report of 12 

March 2001 

 

Ban on import of 

products 

containing 

asbestos based on 

grounds of public 

health 

Canada requested the establishment of a panel in respect of measures imposed by 

France, in particular Decree of 24 December 1996, with respect to the prohibition of 

asbestos and products containing asbestos, including a ban on imports of such goods, 

alleging that these measures violate Articles 2, 3 and 5 of the SPS Agreement, Article 

2 of the TBT Agreement, and Articles III, XI and XIII of GATT 1994. 

 

The Panel held that insofar as it introduces a treatment of these products that is 

discriminatory under Article III:4, the Decree was justified as such and in its 

implementation by the provisions of paragraph (b) and the introductory clause of 

Article XX of the GATT 1994. 

 

Th Appellate Body ruled, in particular, that the Panel erred in excluding the health 

risks associated with asbestos from its examination of “likeness”, but upheld the 

Panel’s conclusion, under Article XX(b) of the GATT 1994, that the French Decree 

was “necessary to protect human … life or health.” 

 

Measures Affecting Approval and 

Marketing of Biotech Products 

(EC), WTO, Panel Report of 29 

September 2006 

 

Restrictions on 

agricultural and 

food imports 

concerning 

biotech products 

The United States requested the establishment of a panel in respect of certain 

measures taken by the EC and its member States affecting imports of agricultural and 

food imports from the United States. Regarding EC-level measures, the United States 

asserted that the moratorium applied by the EC since October 1998 on the approval 

of biotech products had restricted imports of agricultural and food products from the 

United States. Regarding member State-level measures, the United States asserted 

that a number of EC member States had maintained national marketing and import 

bans on biotech products even though those products had already been approved by 

the EC for import and marketing in the EC. 
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With regard to the product-specific EC measures, the panel found that the European 

Communities had acted inconsistently with its obligations under Annex C(1)(a), first 

clause, and Article 8 of the SPS Agreement in respect of the approval procedures 

concerning 24 out of 27 biotech products identified by the complaining parties 

because there were undue delays in the completion of the approval procedures for 

each of these products.  The panel found, however, that the European Communities 

had not acted inconsistently with its obligations under any other provisions raised by 

the complaining parties, including Articles 5.1, 5.5 and 2.2 of the SPS Agreement, 

with regard to any of the products concerned. 

 

With regard to the EC member State safeguard measures, the panel found that the 

European Communities acted inconsistently with its obligations under Articles 5.1 

and 2.2 of the SPS Agreement with regard to all of the safeguard measures at issue, 

because these measures were not based on risk assessments satisfying the definition 

of the SPS Agreement and hence could be presumed to be maintained without 

sufficient scientific evidence. 

 

Measures Related to the 

Exportation of Rare Earths, 

Tungsten and Molybdenum (China), 

WTO, Appellate Body Report of 7 

August 2014 

 

Restrictions on 

export of rare 

earths on the 

ground of 

pollution caused 

by mining the 

products  

The United States requested the establishment of a panel with respect to China’s 

restrictions on the export of various forms of rare earths, tungsten and molybdenum, 

all raw materials used in the production of various kinds of electronic goods. China 

argued that the restrictions are related to the conservation of its exhaustible natural 

resources, and necessary to reduce pollution caused by mining. The complainants 

disagreed, arguing that the restrictions are designed to provide Chinese industries that 

produce downstream goods with protected access to the subject materials.  

 

China argued that the export duties were necessary to protect human, animal and plant 

life and health from the pollution caused by mining the products at issue. The majority 

of the Panel agreed with the complainants and found that the “General Exceptions” 

contained in Article XX of the GATT 1994 were not available to justify a breach of 

the obligation to eliminate export duties contained in China’s Accession Protocol. 
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Accordingly, the majority held that China could not invoke the exception in Article 

XX(b) to seek to justify its export duties. 

 

China also argued that export quotas were justified under the exception in Article 

XX(g) of the GATT 1994, since they related to the conservation of an exhaustible 

natural resource. The Panel agreed with China that the term “conservation” in Article 

XX(g) meant more than simply “preservation” of natural resources, and that every 

WTO Member could take its own sustainable development needs and objectives into 

account when designing a conservation policy, in accordance with the general 

international law principle of sovereignty over natural resources reflected in various 

United Nations and other international instruments. However, the Panel held that 

“conservation” did not allow Members to adopt measures to control the international 

market for a natural resource, which was what the challenged export quotas were, in 

the view of the Panel, designed to do. 

 

The Appellate Body upheld the Panel's findings that China's export quotas on rare 

earths, tungsten, and molybdenum are not justified under Article XX(g) of the GATT 

1994. 

 

HUMAN RIGHTS  

 

Fredin v. Sweden (No. 1), ECHR, 

Judgment of 18 February 1991 

 

Revocation of a 

gravel pit 

exploitation 

permit  

Mr and Mrs Fredin owned a parcel containing a gravel pit. In 1963 a prohibition on 

the extraction of gravel without a permit was introduced through an amendment to 

the Nature Protection Act 1952. The Fredins were granted a permit, which County 

Administrative Board offered to redeem from the applicants for a certain sum. The 

applicants rejected the offer. The County Administrative Board notified the 

applicants that, in the interest of nature conservation, it was contemplating amending 

the permit so as to provide that exploitation of the gravel pit should cease. The permit 

was subsequently withdrawn by the County Administrative Board. 
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Mr and Mrs Fredin argued that the applicants the revocation of their permit to exploit 

gravel on their property violated, inter alia, Article 1 of Protocol No. 1 (P1-1) which 

in its first paragraph reads: "Every natural or legal person is entitled to the peaceful 

enjoyment of his possessions. No one shall be deprived of his possessions except in 

the public interest and subject to the conditions provided for by law and by the general 

principles of international law.” 

 

The Court considered that it “[did] not find it established that the revocation took 

away all meaningful use of the properties in question”, and that revocation of the 

applicants’ permit to exploit gravel cannot be regarded as amounting to a deprivation 

of possessions within the meaning of the first paragraph of Article 1 of Protocol No. 

1 (P1-1-1). Instead, it had be considered as a control of use of property falling within 

the scope of the second paragraph of the Article (P1-1-2). 

 

The Court then consider that it “[could not] find that the absence of judicial review 

amount[ed], in itself, to a violation of Article 1 of Protocol No.1 (P1-1)” nor that “the 

revocation decision complained of by the applicants was inappropriate or 

disproportionate.”  

 

However, considering the claim based on the right to a fair trial, the Court considered 

that “[a]s the dispute in question could, at the relevant time, be determined only by 

the Government as the final instance, there has been a violation of Article 6 § 1 (art. 

6-1).” 

 

Minors Oposa v. Secretary of the 

Department of Environmental and 

Natural Resources, Philippines 

Supreme Court, Judgment of 30 

July 1993 

Whether standing 

to sue may be 

recognized for 

future generations 

This petition bears upon the right of Filipinos to a balanced and healthful ecology 

which the petitioners dramatically associate with the twin concepts of "inter-

generational responsibility" and "inter-generational justice." Specifically, it touches 

on the issue of whether the said petitioners have a cause of action to "prevent the 

misappropriation or impairment" of Philippine rainforests and "arrest the unabated 
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 hemorrhage of the country's vital life support systems and continued rape of Mother 

Earth." 

 

Th Court considered that it “found no difficulty in ruling that [the petitioners] [could], 

for themselves, for others of their generation and for the succeeding generations, file 

a class suit. Their personality to sue in behalf of the succeeding generations [could] 

only be based on the concept of intergenerational responsibility insofar as the right to 

a balanced and healthful ecology is concerned.” The Court then proceeded to the 

merits. 

 

Guerra and Others v. Italy, ECHR, 

Judgment of 19 February 1998 

 

Severe 

environmental 

pollution and 

enjoyment of 

private and 

family life 

The applicants lived near a chemical factory which produced fertilizers and other 

chemicals and was classified as ‘high risk’ in criteria set out by Presidential Decree.  

 

The applicants claimed that the Government had failed to release to an affected 

population details of known pollution risks, in violation of inter alia Article 8.  

 

The Court held that although the object of Article 8 was essentially that of protecting 

the individual against arbitrary interference by the public authorities, it did not merely 

compel the State to abstain from such interference: in addition to this primarily 

negative undertaking, there could be positive obligations inherent in effective respect 

for private or family life. The Court reiterated that “severe environmental pollution 

may affect individuals’ well-being and prevent them from enjoying their homes in 

such a way as to affect their private and family life adversely.”  

 

The Court concluded that Italy had failed to fulfil its obligation to secure the 

applicants’ right to respect for their private and family life, in breach of Article 8 of 

the Convention. 

 

As to Article 10, the Court reiterate[d] that freedom to receive information, referred 

to in paragraph 2 of Article 10 of the Convention, “basically prohibits a government 
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from restricting a person from receiving information that others wish or may be 

willing to impart to him.” The Court considered that this freedom could not be 

construed as imposing on a State, in circumstances such as those, positive obligations 

to collect and disseminate information of its own motion, no that Article 10 did not 

apply. 

 

Social and Economic Rights Action 

Center and Center for Economic 

and Social Rights v. Nigeria, 

ACHPR, Decision of 27 October 

2001 

 

Environmental 

degradation by oil 

consortium 

Applicants submitted that that an oil consortium between the Nigerian National 

Petroleum Company (NNPC) and Shell Petroleum Development Corporation 

(SPDC) exploited oil reserves in Ogoniland with no regard for the health or 

environment of the local communities, disposing toxic wastes into the environment 

and local waterways in violation of applicable international environmental standards, 

alleging that the Nigerian Government had condoned and facilitated these violations 

by placing the legal and military powers of the state at the disposal of the oil 

companies. 

 

The Commission found that the Federal Republic of Nigeria had violated of Articles 

2 (Right to Freedom from Discrimination), 4 (Right to Life), 14 (Right to Property), 

16 (Right to Health), 18(1) (Protection of Family), 21 (Right to Free Disposal of 

Wealth and Natural Resources) and 24 (Right to a General Satisfactory Environment) 

of the African Charter.  

 

The Commission appealed to the government of the Federal Republic of Nigeria to 

ensure protection of the environment, health and livelihood of the people of 

Ogoniland by stopping all attacks on Ogoni communities and leaders by the Rivers 

State Internal Securities Task Force and permitting citizens and independent 

investigators free access to the territory, conducting an investigation into the human 

rights violations described above and prosecuting officials of the security forces, 

NNPC and relevant agencies involved in human rights violations, ensuring adequate 

compensation to victims of the human rights violations, including relief and 

resettlement assistance to victims of government sponsored raids, and undertaking a 
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comprehensive cleanup of lands and rivers damaged by oil operations, ensuring that 

appropriate environmental and social impact assessments are prepared for any future 

oil development and that the safe operation of any further oil development is 

guaranteed through effective and independent oversight bodies for the petroleum 

industry, and providing information on health and environmental risks and 

meaningful access. 

 

Browne v Bastien, Vanuatu 

Supreme Court, 4 February 2002 * 

 

Construction of 

breakwaters 

preventing the 

free flow of water 

into a lagoon on 

customary land 

 

The case concerned he construction of breakwaters preventing the free flow of water 

into a lagoon. The land concerned was considered customary land and owned by 

neither the plaintiff nor the defendant.  The Court was asked to determine whether 

the breakwaters infringed the law and should be dismantled or removed and whether 

the plaintiff had caused a nuisance by building the breakwaters. 

 

The Foreshore Development Act provides that a written consent from the Minister is 

necessary for any development on the foreshore of the coast of any island in Vanuatu. 

There was no question that the construction of breakwaters in a lagoon was 

considered development in the area of the foreshore. The defendant was therefore 

found to have acted contrary to law. However, the Court found that it had no 

jurisdiction to order the dismantling of the breakwaters, which amounted to a criminal 

sanction. 

 

Regarding the question of if the construction had constituted a nuisance, several 

circumstances were pointed out such as rubbish having been washed up on the 

seashore, sediments deposited and a degradation of the appearance of the lagoon. The 

plaintiff meant that this inhibited him from the full enjoyment of the land. The Court 

found that the defendant had caused no direct nuisance for the plaintiff. However, the 

construction had caused direct interference to the plaintiff’s enjoyment of the 

seashore. The Court refused to issue an injunctive order, but decided that the 

defendant nevertheless “ha[d] to dismantle the break wall herself starting as of this 
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date of judgment or by criminal sanction, so long as the break wall continues to 

remain there from the date of this judgment.” 

 

Hatton and Others v. the United 

Kingdom, ECHR, Judgment of 8 

July 2003 

Whether the 

authorities had 

overstepped their 

margin of 

appreciation in 

introducing a 

more permissive 

noise quota 

regime for night 

flights at 

Heathrow 

 

The case concerned noise nuisance in the vicinity of Heathrow Airport and in 

particular the adequacy of the studies carried out by the authorities prior to 

implementing a system of noise quotas. The issue was whether the authorities had 

overstepped their margin of appreciation in introducing a more permissive regime for 

night flights at Heathrow.  

 

The first instance decision went in favor of the applicants. The majority enunciated a 

principle that “states are required to minimize, as far as possible, the interference with 

these [article 8] rights, by trying to find alternative solutions and by generally seeking 

to achieve their aims in the least onerous way as regards human rights.  

 

The case was referred for review to the Grand Chamber, which rejected the claim, as 

it considered that a fair balance had been struck between the competing interests 

involved. The majority noted that “the element of domestic irregularity is wholly 

absent”. They also found that the state had acted within its margin of appreciation 

and declared: “Environmental protection should be taken into consideration by 

Governments in acting within their margin of appreciation... but it would not be 

appropriate for the Court to adopt a special approach in this respect by reference to a 

special status of environmental human rights. 

 

Community of San Mateo de 

Huanchor and its Members v. Peru, 

IACHR, Report on Admissibility of 

15 October 2004 

 

Toxic mining 

waste 

Petitioner, the National Coordinator of Communities of Peru Affected by Mining 

(CONACAMI), represented members of the Community of San Mateo de Huanchor 

in their claim that the State of Peru was responsible for the health effects on the 

community of environmental pollution produced by a field of toxic waste sludge 

originating in a mine owned by a mining company. Petitioner cited a number of 

studies by state and academic institutions that observed high concentrations of 
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pollutants such as lead, zinc, arsenic, iron, and copper in the dump and in farming 

areas in the community. 

 

The Court observed that the domestic remedies presented had not been effective. It 

noted that administrative decisions had not been observed and only pecuniary 

sanctions had been imposed. It considered that after more than three years the dump 

continued to cause damage to the health of the population of San Mateo de Huanchor. 

And that It also the effects of the pollution were becoming more acute over time. It 

observed that more than three years had elapsed since criminal proceedings aimed at 

punishing crimes committed in relation to the environment had been filed and no 

definitive verdict had been pronounced. 

 

The Commission concluded that, provided the relevant facts were proven, a violation 

of the right to personal security, right to property, rights of the child, right to fair trial 

and judicial protection and the progressive development of economic, as well as 

social and cultural rights enshrined the American Convention, could be characterized. 

 

People of Weloy ex rel. Pong v. M/V 

CEC Ace, Micronesia Supreme 

Court, Judgment of 29 June 2007 * 

 

Class-action 

following 

shipwreck on 

customary land 

A ship crashed into and damaged a 392 square meter section of the Colonia Harbor 

Reef where the plaintiffs owned exclusive rights over the marine resources. The 

plaintiffs brought a class action, alleging 6 causes of action: maritime negligence, 

infliction of emotional distress, unseaworthiness of the vessel, trespass, nuisance 

(public and private) and punitive damages. There were 2 classes of plaintiffs - all 

residents of the affected community and those who owned the natural resources by 

tradition.  

 

The Court considered only one class of plaintiffs for certification: only those residents 

whose tabinaw membership gave them exclusive exploitation or use rights in the 

affected reef area, regardless of whether the state is the ultimate owner of the reef.  
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The Court did not include the emotional distress claim because the complaint did not 

allege that the class as a whole suffered a common physical injury.  

 

The certification was conditional upon the court receiving more information of the 

potential number of affected residents to confirm the numerosity requirement; and 

the court also required further evidence that the named plaintiffs were adequate class 

representatives. 

 

Budayeva and Others v. Russia, 

ECHR, Judgment of 20 March 2008 

 

Mudslide in 

inhabited area 

The town of Tyrnauz is situated in the mountain district adjacent to Mount Elbrus, in 

Caucasus. Its population is about 25,000 inhabitants. The general urban plan of the 

town was developed in the 1950s as part of a large-scale industrial construction 

project. Two tributaries of the Baksan River passing through Tyrnauz, the 

Gerhozhansu and the Kamyksu, are known to be prone to causing mudslides. 

 

The European Court of Human Rights was asked whether the Russian Federation had 

failed to fulfill its obligations under Article 2 of the Convention (right to life). namely 

to protect the right to life of people under its jurisdiction. The case concerned the 

events of 18-25 July 2000, when a mudslide threatened the applicants’ lives and 

caused eight deaths. 

 

The Court found that the Russian Federation had breached Article 2 ECHR, both in 

its substance and in its procedural aspects. First, the authorities omitted to implement 

land-planning and emergency relief policies despite the known fact that the area of 

Tyrnauz was particularly vulnerable for mudslides, thus exposing the residents to 

“mortal risk”. Second, the Court determined that the lack of any state investigation 

or examination of the accident also constituted a violation of Article 2 ECHR. The 

decision was so obvious that the Russian national judge did not opt for his right not 

to act up on it. 
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Santa Monica Sustainability Rights 

Ordinance (United States of 

America), Adopted by Santa 

Monica City Council on 9 April 

2012 

 

Sustainability 

rights 

The Ordinance recognizes that "natural communities and ecosystems possess 

fundamental and inalienable rights to exist and flourish." The City's Sustainability 

Plan implements specific actions and goals consistent with the Ordinance. 

Mossville Environmental Action 

Now (United States of America), 

IACHR, Report on Admissibility of 

17 March 2010 

 

Industrial 

pollution 

Petition alleged that the United States failed to fulfil its obligations under the 

American Declaration on the Rights and Duties of Man (“the Declaration”) as well 

as the American Convention on Human Rights. 

 

Petitioners submitted that the historic community of Mossville, founded in the 1790’s 

by African-Americans in Louisiana, sustained itself by fishing, farming and hunting 

while living according to cultural and religious traditions that prescribe the 

preservation of environmental conditions. The United States authorized the 

construction of several industrial facilities handling hazardous substances close to the 

community and the petitioners claimed that environmental and public health laws 

failed to ensure safe distances between the facilities and the residential areas.  

 

The petitioners also claimed that the information presented about the environmental 

pollution caused through the facilities were misleading and presented evidence to 

show that a large number of the Mossville residents suffered from health problems as 

a result of the exposure to chemicals produced by the facilities.  

 

Petitioners claimed that the U.S. violated articles 1 (right to life, liberty and personal 

security), 2 (right to equality before the law), 5 (right to protection of honor, personal 

reputation, and private and family life), 9 (right to inviolability of the home), 11 (right 

to the preservation of health and well-being), and  23 (right to property) of the 

American Declaration on the Rights and Duties of Man. 
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The Commission declared the petition admissible regarding the violation of articles 

2 and 5 of the Declaration, but inadmissible with regard to the alleged violation of all 

other articles. Article 5 was held to be admissible, because the resident’s privacy was 

violated due to the significant environmental pollution. With regard to articles 1 

establishing the right to life and article 11 establishing the right to the preservation of 

health and well-being, the Commission stated that there was no violation, because it 

was not evident that domestic remedies had been exhausted. 

 

The Maya Leaders Alliance and The 

Toledo Alcaldes Association v. The 

Attorney General of Belize (Belize), 

28 June 2010 * 

 

Existence of 

Maya customary 

land tenure in 

Southern Belize 

and constitutional 

implications 

thereof for 

members of the 

Maya 

Communities 

 

The central government granted leases under previous Crown Lands Acts and now 

under the National Lands Act on some parcels of the Toledo District. 

 

The claimants sought a declaration the State of Belize had failed to provide the 

necessary protection of Maya customary land rights and interests in the Maya villages 

in the Toledo District, in violation of several sections of the Belize Constitution. They 

also sought a declaration that such rights and interests were property rights within the 

meaning of the Belize Constitution. 

 

The Court declared that Maya customary land tenure existed in all the Maya villages 

in the Toledo Districts and gave rise to collective and individual property rights 

within the meaning of sections 3(d) and 17 of the Belize Constitution. The Court also 

held that there was an obligation on the State to adopt affirmative measures to identify 

and protect the rights of the claimants based on Maya customary tenure in conformity 

with the constitutional protection of property and non-discrimination pursuant to 

sections 3, 3(d), 16 and 17 of the Belize Constitution. 

 

Mangouras v. Spain, ECHR (Grand 

Chamber), Judgment of 28 

September 2010 

 

Bail imposed on 

the Prestige’s 

shipmaster 

The ship Prestige, flying the flag of the Bahamas, was sailing in the Spanish exclusive 

economic zone off the coast of Galicia, carrying 70,000 tons of fuel oil. At a distance 

of 28 miles from Cape Finisterre it sent out an SOS after sustaining sudden and severe 
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damage which produced a leak and caused the contents of its tanks to spill into the 

Atlantic Ocean. The spillage of the ship’s cargo caused an ecological disaster whose 

effects on marine flora and fauna lasted for several months and spread as far as the 

French coast. The shores of the Atlantic coast of Cantabria and Galicia were severely 

polluted by the numerous waves of oil which were washed up. The oil spill blackened 

beaches and cliffs, destroyed marine life, adversely affected water quality and had an 

immediate environmental impact on numerous animal species. It caused damage to 

protected natural areas and had considerable repercussions on several sectors of the 

economy in the regions concerned, particularly on fishing, commerce and tourism. 

By a decision of 17 November 2002, the Corunna no. 4 investigating judge remanded 

the applicant, a Greek national who served as shipmaster, in custody and set bail at 

3,000,000 euros (EUR), after finding that the facts of the case disclosed sufficient 

indicative evidence to justify opening a criminal investigation.  

 

After having exhausted internal remedies, the applicant alleged before the Court, inter 

alia, that the sum set for bail in his case had been excessive and had been fixed without 

his personal circumstances being taken into consideration. He relied on Article 5 § 3 

of the Convention, which provides in relevant parts that: “Everyone arrested or 

detained in accordance with the provisions of paragraph 1 (c) of this Article ... shall 

be entitled to trial within a reasonable time or to release pending trial. Release may 

be conditioned by guarantees to appear for trial.”. 

 

The Chamber found that account had to be taken of the particular circumstances of 

the case which distinguished it from other cases in which the Court had had occasion 

to rule on the length of pre-trial detention. It took the view that the seriousness of the 

environmental disaster justified the domestic courts’ concern to determine who had 

been responsible and that, accordingly, it had been reasonable for them to seek to 

ensure that the applicant would appear for trial by fixing a high level of bail. It 

considered that the domestic authorities had demonstrated that the amount required 
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from the applicant by way of bail had been proportionate and that they had taken 

sufficient account of his personal circumstances, and in particular his status as an 

employee of the shipowner, which had taken out insurance to cover this type of risk. 

The Chamber therefore concluded that the amount of bail, although high, had not 

been disproportionate in view of the legal interest being protected, the seriousness of 

the offence in question and the disastrous environmental and economic consequences 

of the oil spill. Accordingly, it held that there had been no violation of Article 5 § 3 

of the Convention. 

 

The Grand Chamber considered that the Court “[could not] overlook the growing and 

legitimate concern both in Europe and internationally in relation to environmental 

offences”, no the “tendency… to use criminal law as a means of enforcing the 

environmental obligations imposed by European and international law,” and that 

“these new realities [had] to be taken into account in interpreting the requirements of 

Article 5 § 3.” The Court also pointed out that “the facts of the present case – 

concerning marine pollution on a seldom-seen scale causing huge environmental 

damage – [were] of an exceptional nature and [had] very significant implications in 

terms of both criminal and civil liability.” The Grand Chamber concluded that there 

had been no violation of Article 5 § 3 of the Convention. 

 

Sarstoon Temash Insitute for 

Indigenous Management and others 

vs Attorney General of Belize and 

others, Belize Supreme Court, 3 

March 2014 * 

 

Challenge by 

Maya populations 

of decisions 

granting an 

environmental 

clearance permit 

allowing an oil 

company to drill 

within a National 

Park 

The plaintiff, an entity representing the interest of the Maya villages within the 

Sarstoon- Temash National Park and whose aims were to co-manage the Sarstoon 

Temash National Park with the Government and to ensure that the interest of the 

indigenous populations was taken into account in the decision process, challenged 

the decisions granting an environmental clearance permit allowing an oil company to 

drill within the Sarstoon Temash National Park. 

 

The plaintiff requested from the court that it declares the decision to allowing oil 

drilling and the construction of an adjoining road null and void, that it cancels all 

related licenses, and that it issues an order requesting the Government to obtain free, 
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 prior and informed consent from the plaintiff before granting any license or permit 

within the National Park. The plaintiff based its claim on the National Park System 

Act which provided a list of activities prohibited within the park, such as oil drilling. 

 

The Court followed the argumentation of the plaintiff and held that the decision to 

allow oil drilling and road construction in the National Park violated the rights of the 

Indigenous Maya Peoples to their lands, territories and resources. The Court 

cancelled the contested decision and all its related permits and ordered the 

Government of Belize to obtain free, prior and informed consent from the Indigenous 

Maya Peoples for every contract, permit or license for such projects within the 

National Park. 

 

GENERAL RIGHTS AND OBLIGATIONS OF STATES 

 

The Corfu Channel Case (United 

Kingdom of Great Britain and 

Northern Ireland v. the People’s 

Republic of Albania), ICJ, 

Judgment of 9 April 1949 

 

Minefield in strait 

used for 

international 

navigation 

In May 1946 British warships passed through the Corfu Channel, in Albanian 

territorial waters, and were fired upon by Albanian coastal batteries. In October 1946, 

when two British warships passed through the Corfu Channel the ships struck mines 

and were damaged. In November 1946 the British Royal Navy swept for mines in the 

Corfu Channel in Albanian waters without Albanian consent.  

 

The Court considered that Albania had the responsibility to warn British warships of 

the danger the minefields exposed them to. This responsibility flowed from well-

recognized principles of humanity which were even more exacting in time of peace 

than in war, from the principle of freedom of maritime communication, and from the 

obligation of all states not to knowingly allow their territory to be used contrary to 

the rights of other states. The Court held that Albania was responsible for the October 

1946 explosion in Albanian waters, and for the damage and loss of human life that 

resulted. 
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The Court held that the United Kingdom had not violated the sovereignty of Albania 

when it passed through Albanian waters in October 1946. In times of peace, states 

had the right to send their warships through straits used for international navigation 

between two parts of the high seas without the previous authorization of a coastal 

state, provided the passage was innocent.  

 

The Court considered, however, that when the Royal Navy swept for mines in 

November 1946, it violated the sovereignty of Albania because this operation did not 

have the consent of international mine clearance organizations, could not be justified 

as the exercise of a right of innocent passage, and international law did not allow a 

state to assemble a large number of warships in the territorial waters of another state 

and to carry out mine-sweeping in those waters.  

 

Gabčíkovo-Nagymaros Project 

(Hungary v. Slovakia), ICJ, 

Judgment of 25 September 1997 

 

Barrage project 

on the Danube 

On 2 July 1993 the Governments of the Republic of Hungary and of the Slovak 

Republic submitted to the Court of certain issues arising out of the implementation 

and the termination of the Budapest Treaty of 16 September 1977 on the Construction 

and Operation of the Gabčíkovo-Nagymaros Barrage System and on the construction 

and operation of the “provisional solution” (the damming up of the Danube on 

Czechoslovak territory).  

 

The Court was asked to determine: (a) whether the Republic of Hungary was entitled 

to suspend and subsequently abandon (allegedly due to environmental concerns), in 

1989, the works on the Nagymaros project and on that part of the Gabčíkovo project 

for which the Treaty attributed responsibility to the Republic of Hungary; (b) whether 

the Czech and Slovak Federal Republic was entitled to proceed, in November 1991, 

to the “provisional solution” and to put into operation from October 1992 this system; 

and (c) what were the legal effects of the notification, on 19 May 1992, of the 

termination of the Treaty by the Republic of Hungary. 
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In its Judgment of 25 September 1997, the Court considered that Hungary was not 

entitled to suspend and subsequently abandon, in 1989, the works on the Nagymaros 

project on the part of the Gabčíkovo project for which it was responsible, and that 

Czechoslovakia was entitled to proceed, in November 1991, to the “provisional 

solution” as described by the terms of the Special Agreement.  

 

The Court also considered stated that Czechoslovakia was not entitled to put into 

operation, from October 1992, the barrage system in question and that Slovakia, as 

successor to Czechoslovakia, had become Party to the Treaty of 16 September 1977 

as from 1 January 1993. Hungary was to compensate Slovakia for the damage 

sustained by Czechoslovakia and by Slovakia on account of the suspension and 

abandonment by Hungary of works for which it was responsible, whereas Slovakia 

was to compensate Hungary for the damage it had sustained on account of the putting 

into operation of the dam by Czechoslovakia and its maintenance in service by 

Slovakia. 

 

Compañia del Desarrollo de Santa 

Elena S.A. v. Republic of Costa 

Rica, ICSID, Award of 17 February 

2000 

 

Expropriation to 

create a national 

park  

The owner purchased a property called Santa Elena in 1970 to develop portions of 

the tract as a tourist resort and residential community. The property comprised more 

than 15,000 hectares of land, including 30 kilometers of Pacific Ocean coastline, a 

tropical dry forest, and numerous rivers, springs, mountains, and valleys. On May 5, 

1978, Costa Rica issued an expropriation decree for Santa Elena to convert the 

Property into a national park. 

 

The Tribunal considered that “[w]hile an expropriation or taking for environmental 

reasons may be classified as a taking for a public purpose, and thus may be legitimate, 

the fact that the Property was taken for this reason does not affect either the nature or 

the measure of the compensation to be paid for the taking. That is, the purpose of 

protecting the environment for which the Property was taken does not alter the legal 

character of the taking for which adequate compensation must be paid.” The Tribunal 

condemned Costa Rica to pay USD 16 million plus post-award interest. 
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Iron Rhine Arbitration (Belgium v. 

The Netherlands), PCA, Award of 

24 May 2005 

 

Reactivation of a 

rail line  

The Iron Rhine is a railway linking the port of Antwerp in Belgium to the Rhine basin 

in Germany via the Netherlands. Its origins lie in the 1839 Treaty of Separation 

(“1839 Treaty”) which conferred certain transit rights on Belgium. Following World 

War II, parts of the Iron Rhine gradually fell into disuse and during the 1990s the 

Netherlands took legal steps to designate nature reserves that lay across its route.  

 

The Parties disagreed as to the allocation of costs and risks for works necessary for 

the long-term use of the railway. In particular, the Parties disagreed on the 

interpretation of Belgium's right of transit under the 1839 Treaty in light of 

subsequent developments, including environmental protection measures and the 

requirements of European law. 

 

The Tribunal held that Belgium had an obligation to fund the environmental element 

of the overall costs of the reactivation. In relation to those parts of the line where Iron 

Rhine trains and Netherlands trains would pass, the Netherlands was obliged to 

contribute to the total costs of reactivation, to the extent that those measures 

represented particular quantifiable benefits to the Netherlands. The Tribunal applied 

these principles to each segment of the proposed line. 

 

Ranginui Family Trust v National 

Environment Service, Cook Islands 

High Court, Judgment of 6 June 

2005 * 

 

Application for 

an injunction to 

cancel an 

application for a 

construction 

permit for the 

development of a 

spa resort, for 

non-compliance 

Promoters of a spa resort on Rarotonga had applied for a construction permit, for 

which an EIA and a public consultation were necessary.  

 

The Plaintiff applied for an injunction to stop the procedure for the permit, submitting 

that the Defendant had failed had not respected the time limits for receiving 

comments from the public when undertaking the public consultation. 

 

On the basis of a proposal by the Defendant, the Court concluded that the period on 

which the public could comment on the EIA would (instead of the original two weeks 
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with public 

consultation 

requirements 

 

for comments) be extended so that the Plaintiff could submit its comments before the 

evaluation by the environmental authorities. The Court denied the injunction, as this 

would only result in unnecessarily delaying the procedure. 

 

Responsibilities and Obligations of 

States Sponsoring Persons and 

Entities with Respect to Activities in 

the Area, ITLOS, Advisory Opinion 

of 1 February 2011 

 

Obligations of 

sponsoring States 

in relation to 

activities by 

sponsored entities 

in the seabed area 

The 1982 UNCLOS declares the seabed area (“the Area”) beyond national 

jurisdiction. Exploration and exploitation of minerals in the Area are governed by the 

International Seabed Authority, and all prospective exploration and exploitation 

activities are required to be sponsored by a State Party to the UNCLOS. 

 

In 2008, Nauru, sponsoring a commercial entity to undertake these activities, put 

forward a proposal for activities in reserved areas. In 2010, Nauru requested the ISA 

Secretary-General to seek an advisory opinion from the ITLOS Seabed Disputes 

Chamber regarding the extent of the liabilities of a state sponsoring seafloor mining 

in international waters for the failure of a sponsored entity to comply with the 

UNCLOS. In particular, it stressed that its sponsorship had originally been based on 

the assumption that it could mitigate its potential liabilities. If this was not the case, 

it argued, developing countries would effectively be precluded from taking part in 

such activities, despite the fact that their participation was a basic precept of the 

Convention. 

 

Concerning Part XI of the UNCLOS, the Tribunal considered that, in particular 

concerning environmental protection, the sponsoring State had an obligation of 

conduct (due diligence) rather than of result. The Court added that the standard of 

due diligence was high for the sponsoring State, which need to adopt laws, regulations 

and take administrative measures which are, within the framework of its legal system, 

reasonably appropriate for securing compliance by the sponsored entity under its 

jurisdiction. 
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Uruguayan Education and others vs 

MVOTMA and others, Montevideo 

Court of Appeal (Uruguay), 

Judgment of 15 August 2012 * 

 

Liability of local 

authorities due to 

their inaction in 

fighting the 

erosion caused by 

a river 

 

The plaintiff claimed that the Ministry of the Environment, the Ministry of the 

Transport and the Municipality had to be held liable for their inaction in fighting the 

erosion caused by the river in the city of la Floresta. In particular, the plaintiff argued 

that these authorities should be held liable for the damages caused by the erosion to 

the coastal landscape, urban infrastructures and houses neighboring the river and the 

estuary, in spite of a technical report having stressed in 2000 the importance of taking 

such protection measures. 

 

The court condemned the Ministry of the Environment and the Municipality to 

financially compensate the owners of damaged buildings, and to engage into public 

work to rehabilitate the streets, houses and public utilities that had been damaged by 

the erosion. The Ministry of the Transport was not held liable because it was 

considered to have no competence in that matter. 

 

Commune de Beausoleil contre 

l'État de Monaco, Monaco Supreme 

Tribunal, Judgment of 29 May 2013 

* 

 

Challenge from a 

French national 

residing in France 

against an 

ordonnance from 

the State of 

Monaco changing 

the urban plan in 

order to allow the 

construction of a 

building located 

at the border 

between Monaco 

and France 

 

The plaintiff, a French municipality neighboring the city-state of Monaco, challenged 

an ordonnance from the Monegasque authorities changing the urban plan in order to 

allow the construction of a building located at the border between Monaco and the 

territory of the plaintiff. 

 

The plaintiff submitted that the ordonnance was not in line with international 

environmental law as it allowed the construction of a new building without prior 

environmental impact assessment (EIA). The plaintiff also pointed out that it had not 

been consulted and that the construction would have a negative environmental impact 

not only within Monegasque territory but also on the other side of the border.  

 

The Tribunal considered that the general principle of international law on EIA, as 

defined by the ICJ in the Pulp Mill Case, was not applicable to urban planning 

decision. The Tribunal also held that under Monegasque constitutional law, 

foreigners were not entitled to challenge regulatory acts. The Tribunal refused to 

cancel the ordonnance and dismissed the appeal. 
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Construction of a Road in Costa 

Rica along the San Juan River 

(Nicaragua v. Costa Rica), ICJ, 

Judgment of 16 December 2015 

 

Transboundary 

harm caused by 

the construction 

of a road 

In 2011, Nicaragua commenced proceedings against Costa Rica for “violations of 

Nicaraguan sovereignty and major environmental damages on its territory.” 

Nicaragua claimed that Costa Rica had carried out extensive road construction works 

along most of the border area between the two countries, with grave environmental 

consequences. 

 

Nicaragua filed a request for the indication of provisional measures, seeking to 

protect certain rights which, in its view, were being prejudiced by the road 

construction works carried out by Costa Rica, in particular the transboundary 

movement of sediment and other resultant debris. The Court found, however, that the 

circumstances, as they presented themselves to it, were not such as to require the 

exercise of its power to indicate provisional measures. 

 

The Court found that the construction of the road by Costa Rica carried a risk of 

significant transboundary harm and, therefore, it found that Costa Rica had not 

complied with its obligation under general international law to carry out an 

environmental impact assessment (EIA). Since Costa Rica had not complied with its 

obligation to perform an EIA, however, the Court could not determine whether Costa 

Rica was required to notify, and consult with, Nicaragua. Turning to the reparation 

requested by Nicaragua, the Court concluded that a declaration of wrongful conduct 

in respect of Costa Rica’s violation of the obligation to conduct an EIA was the 

appropriate measure of satisfaction. 

 

Charanne and Construction 

Investments v. Spain, SCC, Award 

of 21 January 2016 

 

Regulatory 

measures 

modifying the 

feed-in tariff 

regime for the 

Investors from the Netherlands and Luxembourg  under the Energy Charter Treaty 

(“ECT”), alleged that regulatory reforms implemented by Spain to the tariff regime 

applied to electricity generation systems based on photovoltaic solar energy in 2010 

had amounted to an expropriation (in violation of Article 13 of the ECT), violated 

fair and equitable treatment to the detriment of the claimants, contrary to article 10(1) 
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photovoltaic 

sector 

 

of the ECT, and that by failing to provide effective means under Spanish domestic 

law for the assertion of their claims and the enforcement of their rights with regard to 

their investments, Spain had incurred further, in violation of Article 10 (12) of the 

ECT.    

 

The tribunal considered that although the changes may have affected the value of the 

shares, this reduction in the profitability had not been of a degree sufficient to 

characterize it as an indirect expropriation, that no specific commitments had been 

adopted by Spain so that no FET breach could be characterized, and that the remedies 

available in the Spanish legal system to seek redress from, or challenge, the Royal 

Decree-Law (RDL 14/2010), such as the possibility to lodge a constitutional action 

were sufficient to satisfy Article 10 (12) of the ECT. 

 

All claims were consequently dismissed. 

 

 

Dispute Concerning Delimitation of 

the Maritime Boundary between 

Ghana and Côte d'Ivoire in the 

Atlantic Ocean (Ghana v. Côte 

d'Ivoire), ITLOS, Judgment of 23 

September 2017 

 

Oil activities in 

disputed maritime 

area 

Côte d’Ivoire objected to Ghana’s ongoing oil activities in the Gulf of Guinea, 

asserting that they were being conducted in the Ivorian maritime area. Ghana and 

Côte d’Ivoire agreed to submit the maritime boundary dispute to the Special Chamber 

of ITLOS. 

 

Given the absence of complex, geographical peculiarities (such as small islands) in 

the delimitation area, the Special Chamber opted for an equidistance/relevant 

circumstances-methodology, a “delimitation methodology which has been practised 

overwhelmingly by international courts and tribunals in recent decades.” It 

considered as irrelevant the location of hydrocarbon resources and previous oil 

practice.  

 

The Special Chamber considered the issue of Ghana’s unilateral activities in the 

disputed maritime area, and whether such activities engaged its international 
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responsibility. It held that hydrocarbon activities undertaken by a State in an area 

subject to overlapping claims, before the area in question has been delimited by 

adjudication, did not give rise to international responsibility of that State. 

 

Association de protection du site 

des Petites Dalles et autres contre 

société Eoliennes Offshore des 

Hautes Falaises, Nantes 

Administrative Court (France), 

Judgment of 3 April 2018 

 

Application of the 

precautionary 

principle to an 

offshore wind 

farm project 

Applicants, an association with environmental protection objectives, asked the 

Nantes administrative court to cancel an authorization to occupy the maritime public 

domain where an offshore wind farm as to be established. They argued that the EIA 

had not been sufficiently thorough and that the precautionary principle had not been 

complied with.  . 

 

The Court considered that the EIA was sufficiently thorough. Concerning the 

application of the precautionary principle, the Court considered that, since there was 

no absolute uncertainty as to the effects of the wind farm, and because it had not been 

established that the works could severely and irreversibly harm the environment, the 

precautionary principle did not allow to annul the authorization. The application was 

dismissed. 

 

Regional Agreement on Access to 

Information, Public Participation 

and Justice in Environmental 

Matters in Latin America and the 

Caribbean of 4 March 2018 * 

 

Public 

participation 

The purpose of the Agreement, as described under Article 1, is “to guarantee the full 

and effective implementation in Latin America and the Caribbean of the rights of 

access to environmental information, public participation in the environmental 

decision-making process and access to justice in environmental matters, and the 

creation and strengthening of capacities and cooperation, contributing to the 

protection of the right of every person of present and future generations to live in a 

healthy environment and to sustainable development.”  

 

Article 3 sets forth the principles with shall guide the Contracting Parties in 

implementing the Agreement, including the principles of non-regression, of 

progressive realization, of intergenerational equity and of maximum disclosure. 

 



AUTHORITY ISSUE ABSTRACT 

The Agreement will be open for signature at United Nations Headquarters in New 

York from 27 September 2018 to 26 September 2020 by countries of Latin America 

and the Caribbean. 

 

 


