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Globalisation and Regulatory Failures
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The place of contract law in environmental governance
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Access to judicial remedies for environmental harm by transnational
corporations is impeded by:

1) Lack of substantive bases for private claims / limitations on corporate
liability;

2) Corporate law / the structure of the corporate group;

3) Lack of jurisdiction / the territoriality principle;

4) Forum non conveniens doctrine;

5) Conflicts of law rules / inadequate laws;

6) State immunity / non-justiciability doctrines;

7) Evidentiary rules / burdens of proof;

8) Cost / inequality of arms; and

9) Limitations on enforcement.



Polycentric governance of the environment

5Source: Reinhard Steurer, Disentangling governance: A synoptic view of regulation by government, business, 
and civil society, InFER, Discussion Paper 3-2013 (March 2013), Figure 3.



Unilever Responsible Sourcing Policy

Unilever’s fundamental principles are:

1) Business is conducted lawfully and with integrity;

2) All workers are treated equally and with respect and dignity;

3) Work is conducted on a voluntary basis;

4) All workers are of an appropriate age;

5) All workers are paid fair wages;

6) Working hours for all workers are reasonable;

7) All workers’ health and safety are protected at work;

8) All workers have access to fair procedures and remedies;

9) Work is conducted on the basis of freely agreed and 

documented terms of employment;

10) All workers are free to exercise their right to form and/or join trade unions or to refrain from doing so 

and to bargain collectively;

11) Land rights of communities, including indigenous peoples, will be protected and promoted; and

12) Business is conducted in a manner which embraces sustainability and reduces environmental impact.
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Mandatory environmental requirements for doing business 
with Unilever 

“12) Business is conducted in a manner which 

embraces sustainability and reduces 

environmental impact.”

Operations, sourcing, manufacture, distribution 

of products and the supply of services are 

conducted with the aim of protecting and 

preserving the environment.

“Global supply chains are complex, and the production of food and other raw materials is
linked to many issues, including deforestation, water scarcity and labour rights. But by using
our scale, working with partners and harnessing advocacy, we believe we can help drive
transformational change in these global systems while improving the sustainability of our
own agricultural raw materials.”*

*Source: Unilever Global Website, “Sustainable Living”, 
available at: https://www.unilever.com/sustainable-living/reducing-environmental-
impact/sustainable-sourcing/ 
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General Terms and Conditions for the Purchase of Products 
and Services Globally
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According to Term No. 6 of Unilever’s 1 January 2018 General 
Terms and Conditions for the Purchase of Products and Services:

The RSP including the Mandatory Requirements can be accessed on: 
http://www.unilever.com/responsible-sourcing-policy/.



University of Wisconsin v. Adidas

Athletic Apparel, Equipment and Sponsorship 
Agreement 
• Incorporates Labor Codes of Conduct as material 

terms

• Adidas may subcontract but remains “fully 
responsible for ensuring . . . that all manufacturers 
comply” with the code and “provide legally 
mandated benefits”  

• The Worker’s Rights Consortium monitors 
compliance with the contract

• A violation is an event of default 
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2013 Lawsuit in Wisconsin Circuit Court 
• Board of Regents sued Adidas for breach of contract 

• Demanded that Adidas pay $1.8 million in severance benefits to former workers at 
an Indonesian factory it used

• The court allowed the workers themselves to intervene by way of a union

• Adidas announced that it would pay severance to 2700 Indonesian workers.



General Terms and Conditions for the Purchase of Products 
and Services Globally
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The Miscellaneous term of Unilever’s 1 January 2018 General 
Terms and Conditions for the Purchase of Products and Services 
states that:



Challenges to the effectiveness of CSR clauses in supply 
chain contracts

11

There are many challenges affecting the effectiveness of CSR clauses in supply chain
contracts, amongst which, the most common are:

1) Subcontracting problems;

2) Third party beneficiaries;

3) Enforceability under governing law;

4) Remedies for breach; and

5) Transparency (monitoring and publicity).

Relatives of victims killed in the collapse of Rana Plaza mourn on the first year anniversary of 
the accident.  Photograph: Andrew Biraj/REUTERS

Source: Bloomer, Phil. "Negotiating and fighting for a binding treaty
on business and human rights’", THE GUARDIAN, 27 JULY 2015.



General Terms and Conditions for the Purchase of Products 
and Services Globally
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The Law and Jurisdiction term of Unilever’s 1 January 2018 
General Terms and Conditions for the Purchase of Products and 
Services states that:



Opportunities for using international arbitration to resolve 
disputes regarding CSR clauses 
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The most prominent advantages to using international arbitration as a means to
solve disputes related with CSR clauses include:

1) Neutrality

2) Enforceability of agreements and awards under the New York Convention

3) Characteristics of the tribunal

4) Flexibility

5) Privacy

6) Speed and cost



Challenges to using international arbitration to resolve 
disputes regarding CSR clauses 
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The most common challenges faced when using international arbitration as a
means to solve disputes related with CSR clauses include:

1) Arbitrability of claims regarding environmental or human rights;

2) Enforceability of agreements and awards under the New York Convention:

a. Commercial reservation;

b. Pre-existing legal relationship requirement; and

c. Public policy exception.

3) Costs and delay;

4) Inequality of arms / imbalance of power and resources;

5) Risk of undermining State-based judicial mechanisms and/or the development of
domestic law;

6) Concerns regarding qualifications and experience of arbitrators; and

7) Lack of an appeals process.



Key considerations for bespoke arbitration rules for the 
resolution of human rights and environmental disputes
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1) Broad participation

a. Loose standing requirements / flexible approach to how appropriate consent
may be given;

b. Accommodate multiple parties in a single proceeding;

c. Procedural protections for vulnerable individuals;

d. Amicus curiae submissions;

e. Observer status by non-parties; and

f. Option of site visits.

2) Inequality of arms and cost and time implications

a. Possibility of providing for one-way cost shifting;

b. Class actions;

c. Establishment of legal assistance funds;

d. Early resolution of dispositive issues to avoid costs; and

e. Condensed procedural timelines.



Key considerations for bespoke arbitration rules for the 
resolution of human rights and environmental disputes 

(continued)
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3) Transparency and disclosure

a. Optional transparency provisions (2014 UNCITRAL Rules on
Transparency); and

b. Flexible evidentiary rules (IBA Rules on the Taking of Evidence).

4) Specialized arbitrators and experts

a. Optional specialized list of arbitrators; and

b. Appointment and examination of experts.

5) Time sensitive situations

a. Provisional or interim measures; and

b. Emergency arbitrators.




